MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 912/2022 (S.B.)

Bhaurao s/o Wamanrao Mohade,
Aged about 50 years,

Occ. Service, R/o Plot No.15,
Vaishnavi Layout, Opp.Emrald Colony,
Akoli (Kh), Near Gita Nagar,

Akola, City Akola, District-Akola.

Versus

1) The State of Maharashtra,
Through Secretary,
Home Affairs Department,
Madam Cama road,
Mantralaya, Mumbai — 32.

2) The Superintendent of Police,
Akola, District Akola.

Applicant.

Respondents

Shri M.M.Sawang, Ld. Counsel for the applicant.
Shri V.A.Kulkarni, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 11" April 2023.

JUDGMENT

Judgment is reserved on 28" March, 2023.

Judgment is pronounced on 11" April, 2023.
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Heard Shri M.M.Sawang, learned counsel for the applicant and
Shri V.A.Kulkarni, learned P.O. for the respondents.
2. On 20.02.2007 the applicant was attached to Wadegaon Police
outpost under Balapur Police Station. He was holding the post of Police
Constable. He and three others were served with a charge sheet. He
was placed under suspension. Allegation against the applicant was that
on 20.02.2007, in his presence, at Wadegaon Police outpost verbal
exchange was taking place between one Munna Dongre, a person with
criminal background, and Sarpanch of said village and this led to Munna
Dongre repeatedly stabbing the Sarpanch by knife and attempting to
commit his murder. It was alleged that the applicant and co-delinquents
did not attempt to prevent the incident and also let Munna Dongre
escape. In departmental enquiry charge against the applicant was held
to be proved. A show cause notice was issued to him on 06.02.2013
proposing punishment. He submitted a reply. By order dated
19.09.2013 punishment of deduction of amount equivalent to one
increment from monthly salary for a period of one year was imposed on
him. In appeal, preferred by the applicant by order dated 24.04.2015
(Annexure A-2) punishment as above imposed by the Disciplinary

Authority was scaled down to strict warning / censure. By order dated
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28.10.2015 period of suspension of the applicant from 22.02.2007 to
25.01.2008 was directed to be treated as duty period but only for the
purpose of pension under Rule 72(7) of the M.C.S. [Joining Time, Foreign
Service and Payments During Suspension, Dismissal and Removal] Rules,
1981. The applicant made a representation being aggrieved thereby.
Said representation was rejected by Special Inspector General, Amravati
region. This was communicated to the applicant by letter dated
16.04.2016 (Annexure A-1). It is the grievance of the applicant that in
view of order of strict warning / censure passed by Appellate Authority
period of his suspension ought to have been treated as duty period for
all purposes. Hence, this O.A.

3. Stand of respondent no.2 is that the impugned order was in
conformity with Rule 72(7) of Rules of 1981 and hence no interference is
warranted.

4. In his rejoinder the applicant has averred as follows. He had filed
0.A.N0.694/2017 in which, by order dated 11.01.2019 (Annexure R-1)
Special Inspector General of Police, Amravati region was directed to pass
necessary orders on the representation of the applicant dated
16.01.2016 within four weeks from the date of the order. Said authority

was further directed to give an opportunity of hearing to the applicant

0.A.N0.912/2022



while passing the order. By communication dated 11.03.2019 (Annexure
A-2) C.P.O. was informed by the respondent department that by order
dated 28.10.2015 suspension period of the applicant was directed to be
treated as duty period but only for the purpose of pension and this was
communicated to the applicant and thus grievance raised by the
applicant in representation dated 13.01.2016 was already considered
before that. By order dated 15.01.2021 (Annexure R-3) C.P.N0.42/2019
in 0.A.N0.694/2017 was disposed of by observing that representation of
the applicant was already decided and if he was aggrieved by the
decision on his representation he could file separate O.A..

These details will not have any bearing on the merits of the
matter.
5. The issue is whether the impugned order is in conformity with
Rule 72(7) of Rules of 1981. Rule 72(7) reads as under-

(7) In a case falling under sub-rule (5), the period of
suspension shall not be treated as a period spent on duty,
unless the competent authority specifically directs that it
shall be so treated for any specified purpose: Provided that
if the Government servant so desires, such authority may
order that the period of suspension shall be converted into
leave of any kind due and admissible to the Government

servant.
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Rule 72(7) refers to Rule 72(5) which reads as under-

(5) In cases other than those falling under sub-rules
(2) and (3), the Government servant shall, subject to the
provisions of sub-rules (8) and (9), be paid such amount
(not being the whole) of the pay and allowances to which
he would have been entitled, had he not been suspended,
as the competent authority may determine, after giving
notice to the Government servant of the quantum
proposed and after considering the representation. if any,
submitted by him in that connection within such period
which in no case shall exceed sixty days from the date on
which the notice has been served, as may be specified in

the notice.

Rule 72(5), inter alia refers to Rule 72(3) which reads as under-
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(3) Where the authority competent to order
reinstatement is of the opinion that the suspension was
wholly unjustified, the Government servant shall, subject
to the provisions of sub-rule (8), be paid the full pay and
allowances to which he would have been entitled, had he
not been suspended: Provided that where such authority is
of the opinion that the termination of the proceedings
instituted against the Government servant had been
delayed due to reasons directly attributable to the
Government servant. it may, after giving him an
opportunity to make his representation within sixty days

from the date on which the communication in this regard



is served on him and after considering the representation,
if any, submitted by him, direct, for reasons to be recorded
in writing that the Government servant shall be paid for
the period of such delay only such amount (not being the

whole) of such pay and allowances as it may determine.

It is the contention of the applicant that the impugned order is not

sustainable because the Appellate Authority had passed an order

imposing punishment of strict warning / censure. In support of this

contention reliance is placed on order dated 03.08.2020 (Annexure A-5)

passed by this Tribunal in 0.A.N0.289/2020. In this order it is observed-

Aggrieved with the above observation, applicant
approached this Tribunal. The Id. Counsel for the applicant
has relied upon circular issued by Additional D.G.
(Administration), Mumbai dated 28.10.2007 (Annexure-A7,
P.B., Pg. No.45); where it has been clearly explained that if
after suspension such minor punishment like "Censure" are
given then it is difficult to regularize the suspension period

as suspension period.

Relevant part of Circular dated 28.10.2007 reads as under-

318 fAcdarE e Mg Hr, FE drerd HUE g

HAAY I fAEee gl R FaRurl A@dET g
TSN IATa®A GO QAT Higel Clehul  37ar
S5dh FOTTSIE ATAAT FETH ARG Al Ao
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Folel 3me AT fasmelar teneliaed srem HgweEEn “ &5
fohar " @eFa arfere " 37l Al TawuTdr fAST quara el
3. 30T Fehioll HERER dielid SR g gy Jrar
faces Fe @afAd &=vaEa sRa Eaol AT gia
3ed. faemef disefimed " a=a arfeeg " fhar " g3 " 31an
Teurer e feeas derioiha Fglidier A el
AERISE  ARRT  QaN(UeIgor A, TWRical dar 3o
foTolersT, S5l d Adqel Higel TRUT AT Hicdlciel Tale)
fage ¢t =ar EE 6(3) AT RIATER FHATAT
& Al IR, FEER AJWERT / FHIR J
foaadis & @8 WS Sdddee Feue  Hafad
CCIICIEI )

The aforequoted Circular clearly shows that it ought to have been
concluded that suspension of the applicant was wholly unjustified and
thus, the applicant was entitled to full pay and allowances for the period
of suspension subject to the provision of sub-rule (8) of Rule 72. Hence,
the order.

ORDER

1. The O.A. is allowed.

2. The impugned order dated 28.10.2015 (at page 36) is
guashed and set aside.

3. Period of suspension of the applicant from 22.02.2007 to
25.01.2008 shall be treated as duty period for all

purposes and benefits payable by virtue of this
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determination shall be released within two months from
today.

4. No order as to costs.

(M.A.Lovekar)
Member (J)

Dated —11/04/2023
rsm.
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 11/04/2023.

and pronounced on
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