1

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 856/2022(S.B.)

1. Sangita Balkrushna Solanke,
Aged 46 years, Occ. — Household,
2. Akash Balkrushna Solanke,
Aged 22 years, Occ.- Education,
Both R/o. Saudamini Vasahat,
Khadki, Akola 444 004
Tqg. & Dist. Akola.

Applicant.

Versus

1) State of Maharashtra,
Through Additional Chief Secretary,
Home Department,

Mantralaya, Mumbai — 400 032.

2) Superintendent of Police,

Akola Dist. Akola.

Respondents

Shri R.V.Shiralkar, Ld. Counsel for the applicants.
Shri A.M.Khadatkar, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 7" September 2023.
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JUDGMENT

Judgment is reserved on 04" September, 2023.

Judgment is pronounced on o7 September, 2023.

Heard Shri R.V.Shiralkar, learned counsel for the applicants
and Shri A.M.Khadatkar, learned P.O. for the respondents.
2. Case of the applicants is as follows. Balkrushna Solanke,
husband of applicant no.1 was serving as Hawaldar in the respondent
department. He died in harness on 24.10.2007. On 19.12.2007
applicant no.1 submitted application (Annexure A-2) that one of her
minor sons, be given appointment on compassionate ground on their
attaining majority. Due to pressing need applicant no.1 again made an
application on 21.02.2009 (Annexure A-3) for giving her appointment on
compassionate ground. By letter dated 30.03.2017 (Annexure A-4)
applicant no.1 was called upon to furnish documents necessary for
giving her appointment on compassionate ground. On 27.04.2018
applicant no.2 attained majority. On 13.11.2018 applicant no.1

submitted application (Annexure A-5) stating therein as follows-

A,

At e 3R Y, AR ud WA fswna @38 B ugER
et Bt IRAAET [6.28/90/R0019 AT ST Figet FRO Uet 3Uad.
T T TeHIeTR! SIDHUI AR TSR Hoa T [Heset gidt. e 3t
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AR HiI=E @ AR FA AR FH AR 16 RasRa a@. AR

Rreturgeat utyul siga. AL Hetid @ IC A R Fet IRTA A HEWN
A 3D TBRW AHd FAH AR Ui SOR (T|ER) Frgart
s feeial.

To this application, application of applicant no. 2 for giving

him appointment on compassionate ground, details of the family and

“no objection” by elder brother of applicant no. 2, were attached.

On 20.07.2019 the impugned order (Annexure A-6) was

passed rejecting application dated 13.11.2018. The impugned order

stated:-

0.A.N0.856/2022

IRtara Hevifea e wotiivend Aa @Y, e udlt @
e5RW Alehd, a5, 99¢ g Welk [etona BrRa 3RIdisn cia el
eAGER f&atics 8/ 0l9/0009 st =iat Frerat et 318, Rdora Hatat
AR ABd, A FeE sicEiar 3 &sie 9%/9/000 3T
3UAT HeOU A AW fHar 30Tl Aol A RO MR A
DB AR B HSBTIEBR A FRICERH 36t Detl Fial.

cEier Rsties 8/02 /008 Ash 316t AR B ;T SEHU
U @ A BRI SEDHU UlTETRIGEED 31.5.8¢ TR AT A
B, A EFeHR ARG Tt 8 (Ie-3) HAaotteitet Rard ug et
3MUITH NAATA 3 Bidt. TR UL AR $RABAA SURRIA A AEA
JRgeR AlgeTe.
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RGER 3 et A 3161 HHel MU HEON AB 3B
AMBHM Ald gl 9¢ U &R FeAE A A fdota el sotaR
SFHUI AR NGB HEBIBIA 376t AGR Dell 313

e foruter Aot et fset 3. 31 UI- 9098 /9.%. 968/ 316
festiee 20/08/2098 T owt o, ABMER N fsmor, Reis
R9/0]/2090 Hellel REFAR Tebal bl Ulciell ACA Tepl UBl
BEAAR Al AR ETER DA Aa AlGcie i Bes
FEIAD GH-AT TG HEAA g A Vst HUTrll dRgg B ekt
R

AHB A FRCEIGSH  UURA  WT:  EHU  dcdldR
AAYDIGA AT et IR U IR ABaTa d A U
VISt MU AP TR 3B TBH Apd AR U o welita
SIPER STEHU dAcdlaR S [HeHUA T HRICEIRA Detet! deict & &R
PG QTR FoTUlel TR TGS S B Ad 3.

On 13.10.2020 and 20.05.2022 applicant no. 1 made
representations (Annexure A-7, collectively) that applicant no. 2 be given
appointment on compassionate ground.

Applicant no. 1 is suffering from various ailments as
reflected in medical papers (Annexure A-9). The impugned
communication dated 20.07.2019 (Annexure A-6) cannot be sustained in

view of crystallized position of law that substitution of one dependent of
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the deceased by another for giving appointment on compassionate

ground is permissible. Hence, this O.A..

Stand of respondent no. 2 is that substitution as sought by

the applicant is not permissible. Sustainability of this stand of

respondent no. 2 will have to be tested in view of facts of the case as

well as legal position laid down in the following rulings:-

0.A.N0.856/2022

(i)

(ii)

Dnyaneshwar Ramkishan Musane V/s State of

Maharashtra and others 2020 (5), Mh.L.J.

In this case, it is held-

“We hold that the restriction imposed by the G.R.
dated 20.05.2015 that if name one legal representative
of deceased employee is in the waiting list of persons
seeking appointment on compassionate ground, then
that person cannot request for substitution of name of
another legal representative of that deceased employee,
is unjustified and it is directed that it be deleted.”

Smt.Vandana wd/o Shankar Nikure and one another

V/s State of Maharashtra and two others (Judgment

dated 24.8.2021 delivered by Division Bench of Bombay

High Court in W.P. No.3251/2020).

In this case it is held-

“Though the respondents have been submitting that
the policy of the State regarding prohibition of
substitution of names of the persons in the waiting list

made for giving compassionate appointments by the
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names of other legal heirs is in existence since the year
1994, learned counsel for the respondent nos.2 and 3
could not point out to us specific provision made in this
regard in any of the G.Rs, except for the GR dated
20.5.2015. It is this submission that since it is not
mentioned in these G.Rs that such substitution is
permissible, it has to be taken that the substitution is
impermissible.

The argument cannot be accepted as what is not
specifically and expressly prohibited cannot be said to be
impermissible in law. When the policy of the State is
silent in respect of a particular aspect, a decision in
regard to that aspect would have to be taken by the
Competent Authority by taking into consideration the
facts and circumstances of each case. The reason being
that it is only the express bar, which takes away the
discretion inherently available to the authority by virtue
of nature of function that the authority has to discharge
and so absence of the bar would leave the discretion
unaffected. That being the position of law, the argument
that the earlier GRs also could not be understood as
allowing the substitution of name of one legal heir by the
name of another legal heir cannot be accepted and is
rejected.”

Nagmi Firdos Mohmmad Salim and another V/s State

of Maharashtra and others (judgment dated
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15.12.2021 delevered by Division Bench of Bombay

High Court in W.P.No.4559/2018)

In this case, both the aforesaid rulings of the Bombay
High Court were considered and it was held-

“We have considered the rival contentions and we
have perused Clause 21 of the G.R. dated 21.9.2017. In
that Clause, it has been stated that there is no policy of
permitting change of name that is existing on the waiting
list, maintained by the concerned Employer. However, in
the event of death of such person who is on the waiting
list, such change is permissible. It is however seen that a
similar Clause as Clause 21 was preset in G.R. dated
20.5.2015 and it has been held in Dnyneshwar

Ramkishan Musane (Supra) that such restriction for

substitution of name of a family member was
unreasonable and it was permissible for the name of one
legal representative to be substituted by the name of
another legal representative of the deceased employee.
We find that the aforesaid position has been reiterated in
W.P. No.3251 of 2020 decided on 24.8.2021 at this Bench
(Smt. Vandana wd/o Shankar Nikure and one another

V/s State of Maharashtra and two others).”

The applicants would have in view of aforesaid legal
position, succeeded had it been a case of simple substitution. However,

in the facts and circumstances of the case following undisputed
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chronology may be reiterated. Husband of applicant no. 1 died on
24.10.2007. On 19.12.2007 applicant no. 1 made an application that one
of her sons, who were then minor, be given appointment on
compassionate ground on attaining majority. On 21.02.2009 applicant
no. 1 made an application that she be considered for appointment on
compassionate ground. Pursuant to application dated 21.02.2009 name
of applicant no. 1 was included in the waiting list. By letter dated
30.03.2017 applicant no. 1 was informed that she should remain present
with relevant documents on 03.04.2017 for appointing her on
compassionate ground. On 27.04.2018 applicant no. 2 attained
majority. On 13.11.2018 applicant no.1 submitted an application that
applicant no. 2 be considered for appointment on compassionate
ground. This request was turned down by the impugned order dated
20.07.2019.

4. In the impugned order it was stated that name of applicant
no. 1 was included in the waiting list (at Sr. No. 48) she was called for
giving appointment but she remained absent. This is not disputed by the
applicant.

5. It is the contention of the applicants that on 08.11.2011

applicant no. 1 had expressed her desire that appointment be given to
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applicant no. 2, entry to this effect was taken in the concerned register
and hence the respondents ought not to have proceeded to issue the
communication dated 30.03.2017 to give appointment on
compassionate ground to applicant no. 1. According to the applicants,
since applicant no. 1 had expressed her intention on 08.11.2011 itself,
there was no question of applying G.Rs. of 2015 or 2017 to which a
reference is made in the impugned order.

6. In her representation dated 20.05.2022 applicant no. 1

stated :-

feeTien 31/03/2022 VST ArfEreaT HTUBRT 3icdeTd A et
08/11/2011 S 3Tl AT fefehdreal ISTECTell HIFAT
Ul ATSIT HATH AT CUAT T AT Tedd e AHedTe #H
AR HE gTeod Al 3N JegeT [{AIe, redr fofte Jmel #ig
Hclelell 3Tg d #Hl cATay TET sheloll 31 3fefehurel ISTeeTear o1
Wulqi%dﬁequcﬂﬁaﬁrmeﬁmgﬁﬁraﬁm
39l 9 AR 8510/2022 f&elieh 25/04/2022 Head drsideiedr
3cdl gFFEed Affgdrar dudfienr #EF 3go ofte e
08/11/2021 31 THT 3T TUATTHTON YA T AT AT
TAIHEY  AuAAYY HfACERY  gSdieul Sl 3fefehuredn

Toreeted e Hlidr aTesasur i AT Fad <A Arard aig
Bcelell 38 T HeT 2011 HEY HATeAT ATare sie QUATETS 37r4aT
oATd Seelol STed FSET dle TG JTelell ATer A feMmeyer Hed
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AR TIC 3ol & Ll ATGH AT FHasidell 38 & foget I
3Me

7. To sum up, initially applicant no. 1 applied for giving
appointment on compassionate ground to one of her sons, on their
attaining majority. Then she applied for giving her appointment on
compassionate ground. Pursuant to the latter application her name was
included in the waiting list. This was followed by communication dated
30.03.2017. Applicant no. 1 did not respond to it at all. According to her,
letter dated 30.03.2017 ought not to have been issued because on
08.11.2011, as per her request, entry was taken in the concerned
register to consider claim of applicant no. 2 for appointment on
compassionate ground by way of substitution. Assuming that this
version is true, request for substitution could not have been considered
for want of clear and proper application and also for the reason that
applicant no.1 had declined to accept appointment offered to her. In
these facts, | do not find any infirmity in the impugned order disallowing

substitution. The O.A. is accordingly dismissed with no order as to costs.

(M.A.Lovekar)
Member (J)

Dated —07/09/2023

rsm.
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| affirm that the contents of the PDF file order are word to word same as

per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (J).
Judgment signed on : 07/09/2023.

and pronounced on
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