
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NO.897 OF 2021 

 
DISTRICT : PUNE  

 
Shri Dinkar Mahadeo Patil.    ) 

Age : 57 Yrs., Working as Chairman,  ) 

Maharashtra State Board of Secondary ) 

and Higher Secondary Education, Pune  ) 

and residing at Directors’ Quarters,   ) 

Balbharati Campus, S.B. Road, Pune – 4. )...Applicant 

 
                     Versus 
 
The State of Maharashtra.   ) 

Through Additional Chief Secretary,   ) 

School Education Department, Mantralaya, ) 

Mumbai – 400 032.    )…Respondent 

 

Mr. Arvind V. Bandiwadekar, Advocate for Applicant. 

Mr. A.J. Chougule, Presenting Officer for Respondent. 
 
 
CORAM       :    A.P. KURHEKAR, MEMBER-J 
                                    

DATE          :    01.03.2022 
 

JUDGMENT 
 

 
1. The challenge is to the transfer order dated 28.10.2021 whereby 

the Applicant is transferred from the post of Chairman, Maharashtra 

State Board of Secondary and Higher Secondary Education, Pune to the 

post of Director, Minority and Adult Education Directorate, Pune inter-

alia contending that it is mid-term and mid-tenure transfer in 
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contravention of provisions of ‘Maharashtra Government Servants 

Regulation of Transfers and Prevention of Delay in Discharge of Official 

Duties Act, 2005 (hereinafter referred to as ‘Transfer Act 2005’ for 

brevity) and being punitive liable to be quashed.   

   

2. Shortly stated facts giving rise to this O.A. are as under :- 
 

 While Applicant was posted as Director, Maharashtra State Bureau 

of Text Book Production and Curriculum Research (Balbharati), Pune, he 

was given additional charge of the post of Chairman, Maharashtra State 

Board of Secondary and Higher Secondary Education, Pune (hereinafter 

referred to as ‘Board’ for brevity) by Government letter dated 31.12.2020.  

Later, Government by order dated 23.08.2021 transferred and posted the 

Applicant as regular Chairman of the Board by order dated 23.08.2021.  

The Applicant being Group ‘A’ Government servant is entitled to 3 years’ 

tenure in the post of Chairman, Board.  However, by impugned order 

dated 28.10.2021, he is transferred mid-term and mid-tenure invoking 

Section 4(5) of ‘Transfer Act 2005’ on administrative ground holding him 

responsible for crash of Board’s website on 16.07.2021.  Due to it, result 

was not accessible to thousands of students and other stakeholders 

across the state.  The servers were down till evening.  The Government 

had appointed enquiry committee headed by Shri Vishal Solanki, 

Commissioner (Education), M.S, Pune.  The Committee in its report 

found lapses on the part of ESDS Software Solution Private Limited, 

Nashik, who was entrusted with the work of development of Software for 

publishing result, Electronic Data Processing Department (EDPD) of the 

Board and also found Applicant responsible being head of the Board.  He 

failed to take necessary precaution and held him too responsible for the 

said incident of crashing of website.  The Government, therefore, with the 

recommendation of Civil Services Board on approval of Hon’ble Chief 

Minister transferred the Applicant by order dated 28.10.2021 from the 

post of Chairman of the Board to the post of Director, Minority and Adult 
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Education Directorate, Pune, which Applicant has challenged in the 

present O.A.         

 

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought 

to assail the impugned transfer order on the following grounds :- 

 

(i) Board had assigned the work of development and preparation 

of Software to ESDS Software Solution Private Limited, Nashik 

and the said Company was responsible for technical faults.  

Apart, Board has also its own Department viz. Electronic Data 

Processing Department [EDP] looking after the development 

and compatibility of Software developed by ESDS Software 

Solution Private Limited Company. The said Department was 

entrusted to supervise the work, and therefore, for such 

technical fault on the part of ESDS Software Solution Private 

Limited, Nashik and EDP Department of the Board, the 

Applicant who is administrative head of the Board cannot be 

held responsible. However, Applicant is made scapegoat by 

transferring him mid-term and mid-tenure by order dated 

28.10.2021.   

(ii) Respondent has processed the impugned transfer order as if 

Applicant’s transferring authority is Minister of the Department 

though approval of Hon’ble Chief Minister is obtained as a 

competent authority.  However, basically, the Applicant being 

Group ‘A’ Government servant, the Hon’ble Chief Minister is the 

only authority in terms of Table below Section 6 of ‘Transfer Act 

2005’.  As such, the impugned transfer order is not in 

consonance of provisions of ‘Transfer Act 2005’. 

(iii) No such action is taken by the Government against the officials 

serving in EDP Department of the Board, but the Applicant is 

victimized by issuance of transfer order dated 28.10.2021.    

 

4. Per contra, Shri A.J. Chougule, learned Presenting Officer in 

reference to contentions raised in Affidavit-in-reply contends that 
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Applicant being administrative head of the Board, he failed to take 

necessary steps in the matter namely to ensure technical compliances 

from EDP Department of the Board as well as ESDS Software Solution 

Private Limited, Nashik as concluded by enquiry committee, and 

therefore, his transfer was found necessitated.  Accordingly, he is 

transferred with the recommendation of CSB and approval of Hon’ble 

Chief Minister.   Thus, according to him, even if reason for crashing of 

Website was technical fault but Applicant being administrative head of 

the Board found responsible for the same and treating it as a special 

case for transfer, the Hon’ble Chief Minister approved the same as 

competent transferring authority.  On this line of submission, he states 

that the challenge to the transfer order is devoid of merit.   

 

5. In view of pleadings and submissions advanced at the Bar, the 

issue posed for consideration is whether in facts and circumstances of 

the case, the Applicant can be held responsible for crashing of Website 

which necessitates mid-tenure transfer as contemplated under Section 

4(5) of ‘Transfer Act 2005’. 

 

6. Undoubtedly, the Applicant being Chairman of Maharashtra State 

Board of Secondary and Higher Secondary Education being 

administrative head of the Board was entrusted with the task of smooth 

declaration of result of SSC Examination.  True, Board has also its 

Department viz. EDPD for coordination and the work of preparation of 

Software and declaration of result was given to ESDS Software Solution 

Private Limited, Nashik.  The result was to be declared on Board’s 

Website on 16.07.2021, but he Website had crashed and result could not 

be accessed for long time.  The Government received complaints about 

crashing of Website resulting into chaos due to inept handling of the 

matter by the Board.  The Committee headed by Shri Vishal Solanki, 

Commissioner (Education), M.S, Pune was constituted to enquire into 

lapses and to submit report.  Accordingly, Committee submitted the 

report and the conclusions are as under :- 
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 “pkSd'kh lferhps fu"d"kZ % 

 1½ jkT; eaMGkph ek/;fed vkf.« mPp ek/;fed 'kkykar ijh{kkaps vk;kstu dj.ks o R;k vuq"kaxkus fudky tkghj 
dj.ks gh çkFkfed tckcnkjh vkgs-  ekxhy dkgh o"kkaZiklwu jkT; eaMGkadMwu gs fudky v‚uykbZu i)rhus tkghj dsys 
tkrkr-   ;kdfjrk jkT; eaMGkdMs Lora= foHkkx vlwu R;kapsdMwu fudky çfl) dj.;kph dk;Zokgh lqjGhri.ks d:u 
?ks.ks gs jkT; eaMGkph tckcnkjh vkgs-   R;kuqlkj 2020 e/;s eaMGkP;k osclkbZVlg ,edslh,y] ,uvk;lh] vk;ch,u 
yksder bR;knh laLFkka'kh lkeatL; djkj dj.;kr vkyk gksrk-   rFkkfi 2021 lkBh ek= v'kk çdkjpk djkj dsY;kps 
fnlwu ;sr ukgh-  

 

 2½  jkT; eaMGkus 2019 P;k b;Ùkk 10 fudkykckcr ;ksX; çdkjs b,lMh,l daiuhyk iwoZ lwpuk ns.;kr vkysyh 
ukgh-  OgkV~lvi }kjs ,d fnol vxksnj b,lMh,l yk b- 10 ohpk fudky vkgs-  ;k vk'k;kpk lans'k ns.;kr vkyk gksrk- 
;ke/;s ESDS lkscr cSBd o fudky dfjrk vko';d {kersps lOgZj yksM p«p.kh >kysyh ukgh-  jkT; eaMGkrhy x.kd 
foHkkxkaps o lfpokaps er v/;{kkauh nqyZf{kr dsys vlY;kps fnlwu ;srs- 

 

 3½  jkT; eaMGkps dk;Zkns'k fn-6@3@2020 vUo;s b,lMh,l daiuhyk e«Wd VsLVps dk;kZns'k ns.;kr vkys gksrs- 
R;ke/;s 8 lOgZjpk iqjoBk dj.;kckcrpk mYys[k dj.;kr vkyk gksrk-  R;ke/;s v‚uykbZu fudky çfl) dj.;kckcrpk 
mYys[k fnlr ukgh-  lu 2021 e/;s e‚d VsLV dj.;kr vkysyh ukgh rlsp ladsr LFkG gs Lor% jkT; eaMGkus fodflr 
dsysys vkgs-   lOgZj iqjoBknkj daiuh b,lMh,l yk ys[kh fdaok cSBd ?ksÅu dGo.;kr vkysyh ukgh-   dsoG OgkV~lvi 
o:u ,d fnol vxksnj fudky ?kksf"kr dsyk tk.kkj vkgs vls dGoys vkgs- 

 

 4½ ojhy eqík Øekad 3 e/khy oLrqfLFkrh vlrkuk 2 lOgZj okij v‚uykbZu fudky çfl) dj.;klkBh dj.;kr 
vkyk-   R;keqGs fudky çfl) >kY;koj eksBîk çek.kkoj osclkbZV fgV >kY;keqGs lOgZj MkÅu >kyk- ;ko:u jkT; 
eaMGkus iqjsls iwoZ fu;kstu dsys ulY;kps fnlrs-  rlsp Vªk;y ju@Mz«; ju dj.;kr vkysyk ukgh- 

 

 5½ fudky ?kksf"kr dj.;kiwohZ b,lMh,l daiuhps çfrfu/khlkscr dks.krhgh cSBd >kysyh vlY;kps fnlwu ;sr 
ukgh-  dsoG fudkykps ,d fnol vxksnj jkT; eaMGkP;k bMhih eWustj ;kapsdMwu b,lMh,l P;« çfrfu/khl OgkV~lvi 
eslst }kjs nql&;k fno'kh fj>YV fMLIys dj.;kckcrpk eslst ns.;kr vkyk gksrk-   vkSipkfjd cSBd vFkok ys[kh i= ns.;kr 
vkysys uOgrs-  ;ko:u jkT; eaMGkdMwu gh ckc xkaHkh;kZus ?ksrY;kps fnlwu ;sr ukgh-   ;kp o"khZ b- ckjkohpk fudky loZ 
ckchaph iwoZr;kjh mÙke çdkjs d:u ?ksrY;keqGs ;ksX; i)rhus çdk'khr >kyk- 

 

 6½ lu 2021 iwohZP;k o"kkZr jkT; eaMGkP;k osclkbZV~lg vU; ek/;ekrwu v‚uykbZu fudky tkghj dj.;kckcr 
jkT; eaMGkph dk;Zi)rh vfLrRokr gksrh-  ;k çpfyr dk;Zi)rhpk lu 2021 ps b-10 ps fudky tkghj djrkuk mi;ksx 
dsyk xsyk ulY;keqGs rkaf=d leL;k fuekZ.k >kY;kps fnlwu ;srs- 

 

 7½  jkT; eaMGkrhy VhMhih bMhih foHkkxkae/;s bMhih eWustj] bUpktZ] d‚fMZusVj] çksxzWej v'kh rkaf=d fo"k; 
gkrkG.;klkBh deZpkjh fu;qä vlwu R;kaP;k drZO; o tckcnk&;kgh fuf'pr dsY;k vkgsr-  ;ke/;s MsOgyiesaV] VsfLVax] 
diWflVh IyWfuax ;klg lfoZl çksOgk;MjlZ lkscr leUo; lk/kwu dk;Zokgh dj.ks ;k ckchapk lekos'k vkgs-  gh ckc fopkjkr 
?ksrk bMhih foHkkxkdMwu drZO;kr dlwj >kY;kps fnlwu ;sr vlys rjh ;kl dk;kZy; çeq[k Eg.kwu v/;{k] jkT; eaMG 
tckcnkj vkgsr- 

                                                                                                                     (underline supplied)  

 8½  Hkfo";kr b- 10 oh 12 oh pk fudky ?kksf"kr djrkuk iq<hy n{krk ?ks.ks vko';d jkghy vls lferhps vfHkçk; 
vkgsr- 

 

  1½ ofj"B l‚¶Vosvj ntkZP;k ra=KkP;k i;Zos{k.kkr fudkykps ladsr LFkG fodflr gks.ks vko';d vkgs- 
 

 2½ ofj"B l‚¶Vosvj vfHk;ark ;kaph fuoM gh egk vk;Vh P;k rjrqnh@'kklu fu.kZ;kçek.ks dsyh tk.ks vko';d 
vkgs- 

 

 3½ ladsrLFkGkps ;ksX; i)rhus yksM larqyu o flD;qfjVh v‚fMV@pkp.kh dj.ks vko';d vkgs- 
 

 4½ ,l,l,y çek.ki= ladsrLFkGkps dj.ks vko';d vkgs- 
 

 5½ fu?kkykdfjrk vWfIyds'ku gs rhu Lrjh; vkfdZVsDpj e/;s vlkos-  ;ke/;s yksM cWyUlj çLrkfor dsysys 
vlkos- 

 



                                       O.A.897/2021                                                  6

 6½ fudky v‚uykbZu dj.;kiwohZ fdeku 20 fnol vxksnj DykÅM@ lOgZj iqjoBknkj daiuhyk lOgZj lkbZt 
ckcr vkSipkfjd dGfo.ks vko';d vkgs- 

 

 7½ fudky ?kksf"kr P;k ladsr LFkG lOgZj v‚VksLdsfyax b- ckcr ,uvk;lh] ,edslh,y o vU; l‚¶Vosvj 
daiuh@laLFkkadMwu fuf'pr dj.ks vko';d vkgs-   

 

 8½ ladsr LFkGkl HksV ns.kk&;k HksVdR;kZaph vankthr la[;k y{kkr ?ksÅu c¡MfoMFk] Qk;jo‚y] lOgZj b-P;« 
{kerk ckcr ;ksX; fu.kZ; ?ks.ks vko';d vkgs- 

 

 9½ ;ksX; {kersps rkaf=d euq";cG egkvk;VhdMwu ?ks.;kr ;kos- 
 

 10½ fudky ?kksf"kr dj.;kiwohZ egkvk;Vh] ,uvk;lh] jkT; eaMG o l‚¶Vosvj e/khy vU; daiuh@laLFkk 

lkscr cSBd vk;ksftr dj.ks vko';d vkgs-   
 

 11½fudkykiwohZ lOgZj iqjoBknkj foHkkxkrhy rkaf=d euq";cG] ladsrLFkG fodflr dj.kkjs ra=K o 
,uvk;lh ;kaps ofj"B oSKkfud ;kaP;k leosr nksu cSBdk vk;ksftr dj.ks- 

 
 12½cnyR;k ra=KkukP;k lqfo/kk i)rhckcr v|kor jkg.;klkBh jkT; eaMGkus ekfgrh ra=Kku lYykxkj 

;kaph ,d ,d lferh xfBr djkoh o R;k lferhus'oj nksu efgU;kaph cSBd ?ksÅu ;ksX; R;k f'kQkj'kh jkT; 
eaMG o 'kklukl dj.ks vko';d vkgs- 

 

 13½ v«o';d {kersps lOgZj miyC/krk d:u ns.ks- 
 

  jkT; eaMGkaekQZr b;Ùkk 10 ohpk fudky ?kksf"kr djrkuk mn~HkoysY;k =qVhalanHkkZr vk;qä] f'k{k.k] egkjk"Vª jkT; 
;kaP;k v/;{krs[kkyh xfBr lferhus lknj dsysY;k vgokykuqlkj b- 10 ohpk fudky ?kksf"kr djrsosGh >kysY;k 
=qVhalkBh v/;{k] egkjk"Vª jkT; ek/;fed o mPp ek/;fed f'k{k.k eaMG gs tckcnkj vlY;kps fun'kZukl ;srs-  
rlsp] Hkfo";kr b- 10 oh o b- 12 ohpk fudky ?kksf"kr djrkuk ;k n{krk ?ks.;kr ?ks.ks vko';d jkghy] ;kckcr 
lferhus fnysys vfHkçk; Lohdkj.;kr ;kosr] vls çLrkfor dj.;kr ;sr vkgs-” 

 

7. In report, the Committee found various lapses, lack of 

coordination, lack of requisite care, non-compliance of technical aspects 

and held EDP Department of the Board as well as Applicant responsible 

for crashing the Website as a head of Board.  The report was accordingly 

placed before the Hon’ble Chief Minister along with the recommendation 

of CSB for immediate transfer of the Applicant.  The Department 

recommended for immediate transfer and also proposed regular 

departmental enquiry against the Applicant.  It is on this background, 

the Applicant was transferred from the post of Chairman of the Board 

and was posted as Director, Minority and Adult Education Directorate, 

Pune.    
 

8. True, as per the Enquiry Committee report, the lapses were noted 

on the part of EDP Department of the Board.  The Committee has also 

called upon for explanation of Shri Rajput, Manager of EDP Department.  

In his explanation, he stated as under :- 

 



                                       O.A.897/2021                        7

“Jh-gseardqekj jktiqr] x.kd;a= foHkkx] jkT; eaMG ;kauh iq<hy izek.ks ys[kh [kqyklk lknj dsyk- ¼ifjf’k”V 
& x½ 
 
 eaMGkekQZr njo”khZ vkWuykbZu fudky tkghj gksr vlrkuk izkeq[;kus ,uvk;lh iq.ks ;k laLFksekQZr 
tkghj dsyk tkrks- R;kpizek.ks eaMG LokehRo/ku ?ksmu ,edslh,y] U;wt 18 rlsp eaMGk’kh laidZ lk/k.kk&;k 
rRle laLFkkalkscr djkjukek d#u o fudkykph vpqdrk riklwu fudky tkghj djr vlrs- ;k i/nrhus 
fudky tkghj djrkuk ekxhy vusd o”kkZe/;s dks.kR;kgh vMp.kh vkysY;k ukghr- 
 
  lu 2021 e/khy b- 10 oh ijh{kspk fudky tkghj djrkukns[khy ojhy izek.ksp dk;Zi/nrh 
voyac.ks vko’;d gksrs- ijarq] ek- v/;{k] jkT;eaMG] iq.ks ;kaps’kh eaMG dkedktckcr rlsp fudkykckcr 
ppkZ dsyk vlrk R;kauh okjaokj rqEgh ,uvk;lh o vU; ;a=.kkaoj dk voyacwu jkgrk \ fudky gk vkiY;k 
;a=.ksekQZrp tkghj >kyk ikfgts vls vknsf’kr dsys- rlsp fudkykiwohZ 3 fnol vxksnj ek-v/;{k] jkT;eaMG 
;kaP;k nkyukr ek-lfpo gs mifLFkr vlrkukns[khy eaMGkP;k osclkbZVoj fudky tkghj dj.;ke/;s ;s.kk&;k 
vMp.kh uewn d#U ek-v/;{k ;kauk iqUgk fopkj.kk dsyh vlrk R;kauh eaMGkekQZrp b-10 oh 12 ohps varxZr 
ewY;ekiukps xq.k Hk#u ?ks.;kps dke >kys vlY;keqGs eaMGkekQZrp R;kp ;a=.ksOnkjs fudky tkghj djkok 
vls Li”V funsZ’k fnys- 
 
  okLrfod bMhih foHkkxkr eh Lor% x.kra= miO;oLFkkid ;k inkoj dk;Zjr vlwu ;k foHkkxkr ,dp 
vflLVaV çksxzkej vkgs-  eqGkr brds deh rkaf=d euq";cG vlY;keqGs v‚uykbu leUo;dkph rlsp 
d‚UVªWDV c¢lhl ojhy deZpk&;kaph use.kwd d:u v‚uykbZu dkedkt dsys tkrs- ijarq eaMGkP;k ekU; 
;a=.ksekQZrp~ fudky tkghj dj.;kps ek- v/;{kkaps okjaokj vlY;keqGs R;kps ikyu dj.ks bMhih foHkkxkl Hkkx 
iMys- 
 
  R;kpçek.ks fudkykP;k vxksnjP;k fno'kh Eg.kts fn-15@7@2019 jksth ,edslh,y rlsp U;wt 18 
P;k çfrfu/khauh laidZ lk/kyk gksrk o fudky çlkfjr dj.;kph r;kjh ns[khy n'kZoyh gksrh-  ;kckcrgh eh ek- 
v/;{k ;kauk iqUgk fopkj.kk dsyh vlrk R;kauh R;kl Li"V udkj fnyk-  ek- v/;{k ;kaP;k mijksä vkns'kkeqGs 
ukbZyktkus Qä ,dkp osclkbZVoj fudky çlkfjr djkok ykxyk o R;ke/;s rkaf=d vMp.kh fuekZ.k >kY;k- 
 
  eaMGkus ekxhy 10 rs 12 o"kkZr dk;e ,dkis{kk vf/kd laLFks}kjs fudky tkghj dsys vlwu R;ke/;s 
d/khgh vMp.k vkysyh ukgh-   eaMGkus fudkykph tckcnkjh fnY;kuarj fudkykckcr rkaf=d xks"Vhaph rikl.kh 
dj.ks gh ckc eaMGkus ;klkBh fu;qä dsysY;k lacaf/kr laLFksphp gksrh-   bMhih foHkkx fudky vafre dj.;kP;k 
çfØ;sr O;Lr vlrkuk vpkud fudkykph rkjh[k fuf'pr dsY;kus rlsp çpfyr dk;Z i)rh cnywu ?ksrysY;k 
mijksä fu.kZ;keqGs vfrfjä rk.k fuekZ.k gksÅu fudky tkghj gks.;klkBh gks.;ke/;s vMp.kh fuekZ.k >kY;k-” 

 

9. It is thus explicit from the explanation of Shri Rajput and finding 

of Enquiry Committee that there was lack of coordination as well as lack 

of requisite care which ought to have been taken before publishing of 

result on Website.  It is further obvious from the record that Applicant 

was insisting for declaration of result from the Board’s Website only and 

deviated from earlier practice of declaration of result through NIC, Pune.  

If the result was to be declared from the Board’s Website as desired and 

insisted by the Applicant, he ought to have ensured proper requisite 

compliances of technical aspects.  He must have anticipated that 

thousands of students and stakeholders would hit the Website, and 

therefore, he ought to have ensured proper bandwidth, high-end server, 

etc.  The result was declared without taking dry run which was required 
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to be undertaken to test the capacity and efficiency of the software 

prepared by ESDS Software Solution Private Limited, Nashik and server 

which resulted into crushing of Website.      

 

10. Undoubtedly, EDP Department of the Board was also equally 

responsible for the crashing of Website as noted by Enquiry Committee.  

However, the Applicant cannot abdicate his responsibility as a Head of 

the Board.   It was for him to give necessary instructions well in advance 

and to ensure proper compliances of all technical aspects.  As such, the 

Applicant’s responsibility is akin to principle of vicarious liability.  

Usually, the person is not liable for the acts of another person.  However, 

in certain situation, where person hold responsible position and was 

entrusted with the administration and responsibility of smooth 

declaration of result, in that event, the liability of such person as well as 

the persons working under him is joint and several.  The maxim ‘Qui facit 

per alium facit per se’ means “he who does not act through another is 

deem in law to do it himself” would attract. Consequently, he is 

answerable for the wrong or negligence of another person.  As such, the 

submission advanced by the learned Advocate for the Applicant that EDP 

Department of the Board and ESDS Software Solution Company are only 

liable and responsible for the lapses and Applicant is victimized or made 

scapegoat holds no water.  The liability is joint and several.  Higher the 

post, higher are the responsibilities.  Therefore, the Applicant cannot 

pass a buck to others since he is also equally blameworthy for the 

crashing of Website.      

 

11. Shri Bandiwadekar, learned Advocate for the Applicant tried to 

make such capital on the fact that incident occurred on 16.07.2021 

when the Applicant was in temporary charge of the post of Chairman of 

the Board and thereafter, he was given regular posting on 23.08.2021.  

Adverting to this aspect, he tried to contend that if there was any such 

lapse on the part of Applicant, the Government would not have given him 

regular posting by order dated 23.08.2021.  Here, material to note that it 
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is only after receipt of Enquiry Committee, necessary steps were required 

to be taken in the matter.  The Enquiry Committee submitted its report 

on 05.10.2021.  Therefore, only because Applicant was given regular 

posting subsequent to the incident that does not wipe-out the liability.    

 

12. In Additional Rejoinder, the Applicant had placed on record certain 

information collected by him under RTI Act to show that in initial 

meetings of Committee through Video Conferencing, the Commissioner 

had opined that ESDS Software Solution Company was liable for 

crashing of Website (Page No.129 of P.B.).  It was not final conclusion 

since enquiry was in process, and therefore, it is final report of Enquiry 

Committee which needs consideration.   

 

13. The submission advanced by the learned Advocate for the 

Applicant that Shri Vishal Solanki acted in duel capacity as Head of the 

Committee as well as Head of CSB, and therefore, the recommendations 

of CSB are biased holds no water.  Only because he acted in duel 

capacity that ipso facto does not mean he nurtured any bias against the 

Applicant.  Shri Vishal Solanki was Commissioner (Education) under 

whose Chairmanship Committee was constituted by the Government by 

G.R. dated 17.07.2021.  He was also designate Chairman of CSB in 

terms of G.R. dated 22.04.2015 (Page No.115 of Paper Book).  Apart, 

from Shri Vishal Solanki, the Committee was comprising 4 other 

members.  I, therefore, see no element of bias or prejudice in the matter.    

 

14. Needless to mention, an order of transfer is an administrative order 

and ordinarily is an incidence of service.  No Government servant has 

vested right to claim a particular post, since it is for the administration 

how to run its affairs.  The transfer orders are ordinarily made in 

exercise of administrative exigencies of service and in public interest.  

Unless the order of transfer is in conflict with Rules or malicious or in 

patent arbitrary exercise of powers, the Court would decline to interfere 

in the transfer matters.  At this stage, what is required to be seen prima-
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facie satisfaction of the authority concerned about the necessity of 

transfer of Applicant and requirement of holding an elaborate enquiry if 

insisted upon the very purpose of transferring an employee in public 

interest or in exigency of administrative would be defeated.  In this 

behalf, reference may be made to decision of Hon’ble Supreme Court in 

(2004) 4 SCC 245 [Union of India Vs. Janardhan Debanath & Ors.].  

In Para No.14 of the Judgment, Hon’ble Supreme Court held as under :- 
 

 “14. The allegations made against the respondents are of serious nature, 
and the conduct attributed is certainly unbecoming.  Whether there was 
any mis-behaviour is a question which can be gone into in a departmental 
proceeding.  For the purposes of effecting a transfer, the question of 
holding an enquiry to find out whether there was mis-behaviour or conduct 
unbecoming of an employee is unnecessary and what is needed is the 
prima facie satisfaction of the authority concerned on the contemporary 
reports about the occurrence complained of and if the requirement, as 
submitted by learned counsel for the respondents, of holding an elaborate 
enquiry is to be insisted upon the very purpose of transferring an employee 
in public interest or exigencies of administration to enforce decorum and 
ensure probity would get frustrated.  The question whether respondents 
could be transferred to a different division is a matter for the employer to 
consider depending upon the administrative necessities and the extent of 
solution for the problems faced by the administration.  It is not for this 
Court to direct one way or the other.  The judgment of the High Court is 
clearly indefensible and is set aside.  The Writ Petitions filed before the 
High Court deserve to be dismissed which we direct.  The appeals are 
allowed with no order as to costs.”     

 

15. The submission advanced by the learned Advocate for the 

Applicant that Applicant being Group ‘A’ Officer, his competent 

transferring authority was directly Hon’ble Chief Minister, but in the 

present case, file was routed through Minister Incharge of the 

Department who had no role to play and on this ground impugned 

transfer order is vulnerable is totally misconceived and unpalatable.  

True, the perusal of record reveals that Secretary of the Department 

routed the file through Minister of the Department who also signed the 

proposal and then ultimately, it was placed before Hon’ble Chief Minister 

who accorded approval for the transfer.  Undoubtedly, as per Table below 

Section 6 of ‘Transfer Act 2005’, the Chief Minister is directly competent 

transferring authority.  However, only because file is routed through 

Minister Incharge of the Department, that hardly matters since final 
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approval is of Hon’ble Chief Minister who is admittedly competent 

transferring authority of the Department.  Suffice to say, the submission 

advanced by the learned Advocate for the Applicant in this behalf holds 

no water.   

 

16. True, as of now, no action seems to have been taken against EDP 

Department of the Board which is also equally responsible for crashing of 

Website.  However, that hardly inures for the benefit of the Applicant to 

say that he is made scapegoat or victimized.   Indeed, the concept of 

negative discrimination is unknown to law.   As stated above, he being 

the head of the Board, it was basically for him to ensure all technical and 

other compliances through EDP Department, but he failed to do so.  

Suffice to say, he cannot abdicate his responsibility as Head of the 

Board.     

 

17. The totality of aforesaid discussion leads me to conclude that 

Applicant’s transfer was necessitated on account of lapse on his part and 

special case was made out for his transfer as contemplated under 

Section 4(5) of ‘Transfer Act 2005’.  No malafide can be attributed in the 

impugned action.  The challenge to the impugned transfer order is 

without any merit and O.A. deserves to be dismissed.  Hence, the 

following order. 
 

  O R D E R  
 

 The Original Application stands dismissed with no order as to 

costs.    
 

        Sd/- 
       (A.P. KURHEKAR)        

                      Member-J 
                  
Mumbai   
Date :  01.03.2022         
Dictation taken by : 
S.K. Wamanse. 
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