IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.81 OF 2017

DISTRICT : SANGLI
Sub.:- Appointment

Shri Rohit Vilasrao Koli.
Age : 23 Yrs, Occu.: Nil,

Gaon Bhag, Near Biniwale Vitthal Temple,

)
)
R/o. Dnyaneshwari Apartment, )
)
)...Applicant

Maruti Road, Sangli.

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Water Resources Department,
Mantralaya, Mumbai — 400 032.

~— — — —

2. The Chairman.
Junior Engineer [Civil],
State Level Direct Recruitment
Selection Committee, Nagpur cum
Executive Director [A. Ka.],
Vidarbha Irrigation Development
Corporation, Nagpur, having Office
at Sinchan Bhawan, Civil Lines,
Nagpur - 440 001.

— N N N N N N S

3. The Member Secretary,
Junior Engineer [Civil],
State Level Direction Committee,
Nagpur cum Chief Engineer,
Gosikhurd Project, Water Resources )
Department, Nagpur, having Office )
at Sinchan Bhawan, Civil Lines, )
Nagpur - 440 001. )...Respondents

~— — — —

Shri A.V. Bandiwadekar, Advocate for Applicant.
Smt. A.B. Kololgi, Presenting Officer for Respondent No.1.
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CORAM : A.P. KURHEKAR, MEMBER-J
DEBASHISH CHAKRABARTY, MEMBER-A

DATE : 17.07.2023
PER : A.P. KURHEKAR, MEMBER-J
JUDGMENT
1. The Applicant has challenged the communication dated

13.01.2016 issued by Respondent No.2 — Chairman, State Level Direct
Recruitment Selection Committee, Nagpur thereby rejecting Applicant’s
candidature for the post of Junior Engineer on the ground that he filled-
in Application Form from SBC Sports Category, and therefore, not
entitled to selection from merit based open category, invoking jurisdiction
of this Tribunal under Section 19 of the Administrative Tribunals Act,

1985.

2. Shortly stated facts giving rise to this O.A. are as under :-

Respondent No.1 - Government through Respondent No.2 -
Chairman, State Level Direct Recruitment Selection Committee, Nagpur
issued an Advertisement dated 21.07.2016 to fill-in total 1256 posts of
Junior Engineer. The Applicant belongs to SBC category and no post
was kept reserved for SBC category. He applied from Sports Category for
which 62 posts were reserved. Out of these 62 posts, 31 posts were
reserved for Open Sports Category and remaining 31 posts were kept
reserved for SC, ST, NT, OBC, etc. The Applicant while submitting an
application paid full examination fee of Rs.700/- and made declaration
that he is meritorious sports person. In recruitment process, he got total
106 marks whereas cut-off marks for Open Category was 94. However,
his name is not included in the select list on the ground that he applied
from SBC Sports Category and cannot migrate to Open Category in terms
of G.R. dated 13.08.2014. He then made representation on 13.12.2016
contending that since he got more marks than cut-off marks from Open

Sports Category, he ought to have been selected from Open Sports
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Category being meritorious candidate. However, it is not responded by
the Selection Committee. The Applicant, therefore, filed this O.A.
challenging the communication dated 13.01.2016.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant
vehemently assailed the legality of communication dated 13.01.2016
inter-alia contending that the same is totally arbitrary and unsustainable
in law. He has pointed out that though Applicant belongs to SBC
Category, not a single post was reserved for SBC though in terms of G.R.
and Scheme of reservation at least one post ought to have been shown
reserved for SBC Category. That apart, he has pointed out that since
Applicant had made declaration that he is meritorious sports candidate,
his candidature ought to have been considered and accepted from Open
Sports Category for which cut-off for selection was 94. Whereas,
Applicant secured 106 marks, and therefore, he being meritorious
candidate, he should have been given precedence over other selected
candidates from Open Sports Category. In this behalf, he placed reliance
on the decision of Hon’ble Supreme Court in 2020 SCC Online SC 1034
[Saurav Yadav Vs. State of Uttar Pradesh & Ors.]. He submits that

the said decision is squarely attracted in the present case.

4. Per contra, Smt. A.B. Kololgi, learned Presenting Officer and Shri
D.B. Khaire, learned Advocate for Respondent Nos.2 and 3 in reference to
contentions raised in Affidavit-in-reply submits that as per G.R. dated
13.08.2014, migration from horizontal reservation to Open Category was
not permissible at the relevant time, and therefore, impugned
communication is legal and valid. Shri D.B. Khaire, however, fairly
concedes that now in view of decision in Saurav Yadav’s case, the legal
scenario is changed and merit should get precedence with a Caveat that
the decision in Saurav Yadav’s case being subsequent, it will not apply to
the recruitment process of 2016. He further submits that cut-off from
Open Category was 126 which is higher than the Applicant, and

therefore, he could not have been selected from Open Category.
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S. In view of submissions advanced, the question posed for
consideration is whether impugned communication dated 13.01.2016

denying the claim of Applicant for selection is legally sustainable.

0. There is no denying that total 62 posts were earmarked for Sports
Category and out of it, 31 posts were for Open Sports Category and
remaining 31 posts were reserved for SC, ST, etc. Notably, not a single
post was reserved for SBC Category to which Applicant belongs. This is
very crucial aspect of the matter. It is also not in dispute that Applicant
secured 106 marks whereas cut-off marks for Open Sports Category was
94. In other words, though Applicant got more marks than selected
candidate from Open Sports Category, he was denied the applicant. In
impugned communication, the selection of the Applicant is denied on the
ground that he applied from SBC Sports Category, but in terms of G.R.
dated 13.08.2014, he could not be included in merit list for Open
Category. It would be apposite to reproduce the contents of
communication dated 13.01.2016 for ready reference, which are as
under :-
“Rroifera sieseelt stuet f&. 39.92.2096 AT IFFAR INUUMA Hoplavand A @Y, AHA AHE FAHSA
fasor, oel uRuAE %.UARE-9092/(N.56.98/9R)/96-31 HuE 1€.93.¢.98 3= Fe Haolga
JATAR SRR UL #RAT IO FIPNEAR FeN FaoTicitc SHGARTE foras @t q@m st (2 feawrn
FEI Faota Ul SERER ABTAIWPNA IRAREE FAQA L), A AT AR HROMGAR
3@ FE HADNR IRGART HAB TN 3R TR DHIOATE A9 3HAUR ATE 3 AR U R,
SR A AR TAR RRVMGAR @AH F[ T IATART AT T A R Fe FAoTAS

BN AAIR RO U3 HROAEHRAT AR A 3@TD T AFAZAD dacd 3RTAR A0 U
3AIARN®N Baes FEA AN JHALAD T FFAZAD IATAR AN 3ALAD 3B,

3MUY 3T 351 AN AWTA Hapt a S, HAOlGe HRA B, AR WD AR Frvtna
TACE BEAEAR A A FEAT T U1 A HAAE BRI e .

7. Thus, selection is denied on the ground that he cannot be migrated
in Open Category. True, cut-off marks for Open Category was 126,
whereas Applicant secured 106 marks. However, at the same time,
admittedly, cut-off marks for Open Sports Category was 94. This being

so, the question arises as to why Applicant’s candidature from Open
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Sports Category could not have been accepted for the post of Junior

Engineer.

8. Since Applicant has made declaration that he is applying as a
meritorious sports person and paid full fees of Rs.700/-, his candidature
ought to have been considered from Open Sports Category for which cut-
off marks was 94. Only because Applicant has shown his caste as SBC
for which no post was earmarked or reserved in the Advertisement, his
candidature ought to have been considered and accepted from Open
Sports Category and not doing so, would amount to denial of
appointment though he stands on merit in Open Sports Category. As
such, strictly speaking, this is not a case of Applicant asking for
migration from horizontal reservation to Open Category. Basically, he
has not asked for migration from SBC to Open Category. His claim is for
selection from Open Sports Category for which cut-off marks was 94 and

though he secured 106 marks, he is denied the appointment.

9. In so far as Circular dated 13.08.2014 is concerned, Shri
Bandiwadekar, learned Advocate for the Applicant submits that it is
impliedly overruled in view of recent decision of Hon’ble Supreme Court

in Saurav Yadav’s case (cited supra).

10. To begin with, let us see the contents of Circular dated

13.08.2014, which are as under :-

“oTrel ul3UusIeb : -

9N URUSIh, AHEA YA {01, haies TARE 90R9/9.86.39/]¢/ 9§31, featisp 9¢ AR,
9]R%R Heltet uRsie § #e fafga srvana stcicRl BRIUGAH HplelEe] T BT AH QLA BRI Ad
3ga JaiRa uR.8 JAClS FCHTHAD 3B, A AAd FBAAA TG HRAG FAHIR 3AR3 HRAead
FROA AR JNRA HrRITGAR TR A : -

&) TRIA TWI :- FEA YANGE FAICR RN U2 3RAE, Jrladll HHNEgAR FeN Jasida
3AGARA Frag Tt wdt (2 Bwrh Jen taoid IPEdEN JERER APIHAINT IRIARTAE FAHAQAL!
BE). W AEA ARR REOMGAR 3H@ALAD Fe AN IAGART AT T 3RAA TR BUATE! A9
3ZAHAUR AE! SO AR U2 R, SR A A FA(TR SRETNEAR SHALAH Fel Haolell RGAREA
T T AR R FEA TGS BN AR 3TRRIR U2 HROAHRAT AR AShellet @D T
T 3@ AT IRIAR GG UH IAGARTAN D Bas F[el FaoTiall @ Ui ABA3dD 3HTAR 8O
3@ 3E.
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) R TW : - RAGR TD ARASAD RO T 3RTARIR rag AN aar wed. (A
3AzaR Agdta Tu ‘30 AL AR AR S AN A A AEGA AWM. )

() RR1 el :- WA T FAR AR HUAA il ARALR AR Sb IR0 (Social
Reservation) 5@@% gaot=n fafgd cadpadigar <30 AA for dacen W FRUGAGAR ARAER
3R2TUMA PRA 3RZAR FAAMNAE FHAA. A 3R HRAG AT Faotiaotd ga.”

11. Indeed, in Circular dated 13.08.2014 itself, it is made clear that
while filing-in the posts of horizontal reservation from Open Category, it
should be on purely merit basis inclusive of all candidates on merit basis
irrespective of their category. In other words, the candidates belonging
to reserved category would be entitled to occupy the post on the basis of
their individual merit while filling-up vacancies from amongst the
horizontal reservation category. Significant to note, Hon’ble High Court
in Writ Petition No.4159/2018 [Charushila T. Chaudhari & Ors. Vs.
State of Maharashtra & Ors.] after taking note of various leading
Judgment on the point of reservation recorded the conclusions in Para
No.49 and laid down the procedure for preparation of select list to be

followed, which are as under :-

“49. ..... (i) All the seats provided for the unreserved or open category to
be filled in purely on merit and merit alone, though provisionally, on the
basis of the common merit list prepared, without applying any criteria
whatsoever, other than merit.

(ii) All the seats from various vertical reservation categories to be filled
in completely, without applying horizontal reservations. In selecting
candidates by undertaking such exercise, every candidate who has
figured in the open category allotment list to be excluded. The allotments
so made in favour of the reserved category candidates not be counted
towards the consumption of the reserved category.

(iii) The open category list, as also each vertical reservation list to be
checked and verified to find out as to whether or not, the horizontal
reservations are satisfied automatically. If they are, nothing more to be
done.

(iv) If it is found, upon such verification that, either horizontal
reservations are not satisfied or are partly satisfied, then, appropriate
number of candidates from the bottom of respective lists to be removed or
deleted and candidates strictly on merits, from the separate merit list
prepared for the respective horizontal reservation category to be allotted
those seats, as and by way of replacement.”

12.  Now turning to the decision in Saurav Yadav’s case, the Hon’ble

Supreme Court after elaborate discussion on its earlier catena of decision
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held that migration of OBC female to Open Category within horizontal
reservation on the basis of merit is legal and permissible and merit is
given precedence. The Hon’ble Supreme Court has considered decisions
in Indra Sawhney Vs. Union of India and Ors. (1992) Supp. (3) SCC
217, Anil Kumar Gupta Vs. State of Uttar Pradesh & Ors. (1995) 5
SCC 173, Rajesh Kumar Daria Vs. Rajasthan Public Service
Commission (2007) 8 SCC 785, Asha R. Gholap Vs. The President,
District Selection Committee/Collector, MPSC & Ors. 2016 SCC
Online Bom 1623, Tejaswini R. Galande Vs. Chairman, MPSC (2019)
4 Mah.L.J. 527. The Judgment of Hon’ble Bombay High Court in
Charushila’s case (cited supra) was also discussed. The Hon’ble
Supreme Court held that subject to permissible reservations viz. vertical
or horizontal, the selection must be purely merit based. Hon’ble
Supreme Court considered two opposite view, one permissibility of
migration of OBC female candidate to Open General Category on merit
basis and second, non-migration due to interlocking horizontal

reservation and accepted first view.

13. In Saurav Yadav’s case, the Petitioners applied from the category
of OBC Female and SC Female, but they were denied appointment
though they had secured more marks than the last candidate selected in
Open General Category. In Para Nos.45, 46, 47, 49, 50, 73 and 74, the

Hon’ble Supreme Court held as under :-

“45. The second view is thus neither based on any authoritative
pronouncement by this Court nor does it lead to a situation where the merit
is given precedence. Subject to any permissible reservations ie. either
Social (Vertical) or Special (Horizontal), opportunities to public employment
and selection of candidates must purely be based on merit. Any selection
which results in candidates getting selected against Open/General
category with less merit than the other available candidates will certainly
be opposed to principles of equality. There can be special dispensation
when it comes to candidates being considered against seats or quota
meant for reserved categories and in theory it is possible that a more
meritorious candidate coming from Open/General category may not get
selected. But the converse can never be true and will be opposed to the
very basic principles which have all the while been accepted by this Court.
Any view or process of interpretation which will lead to incongruity as
highlighted earlier, must be rejected.
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46. The second view will thus not only lead to irrational results where
more meritorious candidates may possibly get sidelined as indicated
above but will, of necessity, result in acceptance of a postulate that Open /
General seats are reserved for candidates other than those coming from
vertical reservation categories. Such view will be completely opposed to the
long line of decisions of this Court.

47. We, therefore, do not approve the second view and reject it. The first
view which weighed with the High Courts of Rajasthan, Bombay,
Uttarakhand and Gujarat is correct and rational.

49. We must also clarify at this stage that it is not disputed that the
Applicant no.1 and other similarly situated candidates are otherwise
entitled and eligible to be appointed in ‘Open/General Category’ and that
they have not taken or availed of any special benefit which may disentitle
them from being considered against ‘Open/General Category’ seat. The
entire discussion and analysis in the present case is, therefore, from said
perspective.

50. Finally, we must say that the steps indicated by the High Court of
Gujarat in para 56 of its judgment in Tamannaben Ashokbhai Desai
contemplate the correct and appropriate procedure for considering and
giving effect to both vertical and horizontal reservations. The
illustration given by us deals with only one possible dimension. There
could be multiple such possibilities. Even going by the present illustration,
the first female candidate allocated in the vertical column for Scheduled
Tribes may have secured higher position than the candidate at Serial
No.64. In that event said candidate must be shifted from the category of
Scheduled Tribes to Open / General category causing a resultant vacancy
in the vertical column of Scheduled Tribes. Such vacancy must then enure
to the benefit of the candidate in the Waiting List for Scheduled Tribes —
Female. The steps indicated by Gujarat High Court will take care of every
such possibility. It is true that the exercise of laying down a procedure
must necessarily be left to the concerned authorities but we may observe
that one set out in said judgment will certainly satisfy all claims and will
not lead to any incongruity as highlighted by us in the preceding
paragraphs.

73. In view of these clear decisions, it is too late in the day for the
respondent state to contend that women candidates who are entitled to
benefit of social cateqgory reservations, cannot fill open category vacancies.
The said view is starkly exposed as misconceived, because it would result
in such women candidates with less merit (in the open category) being
selected, and those with more merit than such selected candidates, (in the
social/ vertical reservation category) being left out of selection.

74. I would conclude by saying that reservations, both vertical and
horizontal, are method of ensuring representation in public services. These
are not to be seen as rigid “slots”, where a candidate’s merit, which
otherwise entitles her to be shown in the open general category, is
foreclosed, as the consequence would be, if the state’s argument is
accepted. Doing so, would result in a communal reservation, where each
social category is confined within the extent of their reservation, thus
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negating merit. The open category is open to all, and the only condition for
a candidate to be shown in it is merit, regardless of whether reservation
benefit of either type is available to her or him.”

14. As such, the principle expounded by Hon’ble Supreme Court in
Saurav Yadav's’ case that merit should get precedence has to be applied
in the present case with greater force since admittedly, no post was
reserved for SBC to which Applicant belongs. In not doing so, it would
be foreclosure of the Applicant’s right and he is prevented from
competing from Open Sports Category though he made declaration in the
Application Form that he is meritorious sports candidate. If the
contention of the Respondents is accepted, it would certainly against the
principles of equity and would result in discrimination only because he
belongs to SBC. Since no post was reserved for SBC, this cannot be said
case of migration from horizontal reservation to Open Category. It is a
case of non-consideration of Applicant’s candidature from Open Sports
Category though he is meritorious and had secured 106 marks as

against cut-off of 94 marks for Open Sports Category.

15. Shri Bandiwadekar, learned Advocate for the Applicant placed
reliance on the decision rendered by this Tribunal on 0.A.No.265/2015
(Mangala L. Shirsat Vs. State of Maharashtra) decided on 03.08.2021
in which in similar situation in the light of legal position expounded by
Hon’ble Supreme Court in Saurav Yadav’s case, O.A. was allowed and
directions were given to recommend the name of Applicant for the post of
Deputy Director, Industries. In that case, Applicant was from NT(D)
Category, but no post was reserved for NT(D) Category in the
Advertisement. She secured 103 marks as against cut-off of 72 marks
for Open Female Category. The Tribunal held that Applicant being
meritorious, her name ought to have been considered from Open Female
Category and accordingly directions were given. The said decision has
been implemented without challenging the same.

16. In view of above, the reliance placed by Shri D.B. Khaire, learned

Advocate for Respondent Nos.2 and 3 on the decision rendered by this
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Tribunal in 0.A.No.301/2009 (Irfan Shaikh Vs. State of Maharashtra)
decided on 26.08.2009 which is based on G.R. dated 16.03.1999 which
was later replaced by G.R. dated 13.08.2014 is misplaced in view of
recent decision of Hon’ble Supreme Court in Saurav Yadav’s case (cited

supra).

17. The submission advanced by Shri Khaire, learned Advocate in
reference to decision of Hon’ble Supreme Court in (2018) 11 SCC 352
[Gaurav Pradhan & Ors. Vs. State of Rajasthan & Ors.] that
impugned communication rejecting the candidature of the Applicant was
correct as per the then policy of the Government by G.R. dated
13.08.2014 and subsequent change in legal position will not be attracted
is totally misconceived. The Applicant has challenged the
communication dated 13.01.2016 by filing this O.A. and if during the
pendency of O.A. there is certain development in the law, then we are
bound to take note of it and the issue is required to be decided as per
present legal scenario. In Gaurav Pradhan’s case, Hon’ble Supreme
Court held that in terms of Circular dated 24.06.2008 which was in force
when the recruitment commenced, the members of SC, ST, OBC could
compete against non-reserved vacancies only if they have not availed of
concession of age, etc. However, subsequent to it, the Government
issued Circular dated 11.05.2011 providing that reserved category
candidate irrespective of whether they are availed any concession
including age relaxation could be migrated against open category
vacancies, if they are secured more marks than the candidate of Open
Category. In that context, it was held that once the candidates belonging
to reserved category have taken concession of age relaxation, they cannot
migrate against open category vacancies on the basis of subsequent
Circular dated 11.05.2011. As such, in that case, the candidate had
already availed the benefit of age relaxation, and therefore, held not
entitled to migration to open category on the basis of subsequent
Circular dated 11.05.2011 issued by the Government. Whereas in the

present case, there is no such issue of taking relaxation of age, etc. from
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reserved category. Indeed, in this case, no post was reserved for SBC to
which Applicant belongs and he had applied from Open Sports Category
and secured marks higher than the candidates selected from Open
Sports Category. Therefore, in our considered opinion, the decision in

Gaurav Pradhan’s case is of no help to the Respondents.

18. It is thus explicit that the denial of appointment to the Applicant is
totally arbitrary and unsustainable in law. True, the Applicant has not
joined last candidate who was selected from Open Sports Category.
However, now equities can be done by appointing Applicant from Open
Sports Category in view of non-filling of all the vacancies from the said
recruitment process. The learned Advocate for the Applicant has filed
Additional Affidavit along with minutes of Selection Committee dated
21.07.2017 pertaining to same recruitment process of 2016 in which
Applicant participated. The minutes of Selection Committee reveals that
9 posts from Open Sports Category were vacant and could not be filled-
in. Admittedly, after 2016, no further recruitment process was
conducted. This being so, the Applicant can be accommodated against
available vacancy from Open Sports Category and issue of non-joining
the last candidate selected from Open Sports Category in the O.A. pales

into insignificance.

19. The totality of aforesaid discussion leads us to conclude that
Respondent No.2 has committed grave error in not appointing the
Applicant from Open Sports Category and impugned communication
dated 13.01.2016 is totally bad in law and indefensible. It is liable to be

quashed. Hence, the order.

ORDER

(A)  The Original Application is allowed.
(B) Impugned communication dated 13.01.2016 issued by

Respondent No.2 is quashed and set aside.
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(D)

Mumbai
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Respondent No.2 is directed to appoint the Applicant on the
post of Junior Engineer from Open Sports Category against
present vacancy within six weeks from today, subject to

verification of validity of Sports Certificates.

No order as to costs.

Sd/- Sd/-
(DEBASHISH CHAKRABARTI) (A.P. KURHEKAR)
Member-A Member-J

Date : 17.07.2023
Dictation taken by :
S.K. Wamanse.
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