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JUDGMENT

1. The Applicant has challenged the order dated 22.02.2017 imposing
the punishment of deduction of Rs.1000/- pension p.m. for one year and
the order of appellate authority dated 03.08.2018 whereby order of
punishment has been upheld, invoking jurisdiction of this Tribunal

under Section 19 of Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this O.A. are as under :-

While Applicant was serving as Senior Police Inspector at Vikhroli
Police Station, he was served with Charge-sheet dated 16.04.2013
attributing certain negligence while functioning as Incharge of Vikhroli
Police Station. The charges were, first while Applicant was serving as
Senior Police Inspector during his tenure, no effective prohibitive steps
were taken against the accused involved in property offences; secondly,
there were failure to arrest absconding accused and thirdly, out of 246
offences registered, only in 130 offences, offenders were detected and out
of it, in 103 offences only, the Charge-sheets were filed in the Court of
law. Thus, the Applicant allegedly failed to perform as Incharge Senior
Police Inspector of Police Station and there was also lack of proper
guidance by him to his subordinates. The Applicant thereby allegedly
neglected his duties, and therefore, action under Rule 3 of Maharashtra
Police (Punishment and Appeal) Rules, 1956 (hereinafter referred to as
‘Rules of 1956’ for brevity) was initiated for imposing punishment. The
Applicant submitted his reply denying all the charges by submitting his
detailed reply point to point before Enquiry Officer. However, Enquiry
Officer by his report dated 16.07.2013 held the Applicant guilty for the
charges levelled against him. On receipt of report, the disciplinary
authority issued Show Cause Notice to which Applicant submitted reply
denying the charges specifically contending that the charges framed
against him does not constitute any kind of misconduct or negligence

much less punishable under the provisions of ‘Rules of 1956’. However,
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the disciplinary authority by order dated 22.02.2017 turned down the
defence and accepted the enquiry report and imposed punishment of
deduction of Rs.1000/- p.m. from his pension for one year since in the
meantime i.e. on 30.04.2014, the Applicant stands retired. Being
aggrieved by it, the Applicant filed appeal before the Government which
came to be dismissed by order dated 03.08.2018. The Applicant has
challenged both these orders in the present O.A.

3. To begin with, let us see the charges levelled against the Applicant

which are as under :-

‘g, afts dich frdtares wdis o staw: (Fe Feitia) fepiedt diclit st 3 BrRRa SRR Hiete
THAT HF el 3B

9) g feped Wit srar aw dift ket @U@ SrRA ™R gHREN Besld difa 3ot
HABN R AEFAR IRt IR [i5eg Afcreerss wrak uRasRe et @,

) g fantdd! difew oo aftte wifer Britete Fgust BrRA dEn RN S s adt|
TR 3TRIUTE 31ceh HRUATE IR TR Hed EL.

R) g et Wifew e afRtte difem foriteres sguE wRRA 3mdE gFe deld dict 3ol 3
aAlefacicen RWE IEUD DA 930 Ieg ITSHIA JOUAA 3l 3@, TAD JASHIA O JGEID!
Ha% 903 Je@liFAe Al R ANRAUA IR HOA AT 3. Iep 3TSHRA VTR TN
37! g SUTEIEa Q.31 /3iHCReR Ale A Bt AE. dNd Thadd UdaiE JHEHR A
A B3 TS,

R TR 9tk T@HUR IRA A AR ARA A ITAEER AATER JFet AT Wt (g @
3 988, sicotd PR 3 3R BUeEig P u= sga.”

4. The Applicant submitted his detailed reply denying the charges
levelled against him. In this behalf, what is stated in Para Nos.19, 20

and 21 is material, which are as under :-

“9Q.  fermilty Aepelt HeA AElaR SAUAA 3Meletl QIWRY 6.9 &1 AlcEeh BRars URuIHBRS el sla!
3N AFA@R 3R, AR FrAwiserat 3t A el Al siftes-ata an. dife s1g®, gewiss At
WA BT VA SO Heied TsTaun-N avss WetA Tritee i Afe Frdiars Aid wde
qey Helel 3B =S Fl 31 Ay Shod. AR RIEN AR AEFN I5E IRA HV, AURAR IFRH
w0, 3few-AlA ALRAA FA g B el ©TRletd (Jer) Ai=eps AUAuena et 308 3t
AN IR ARR @R Aferdlers HRAT HOAR Had WetA TRIE (FIE a JeraRM) ANHS
JUd 3N 3RYA el AFRAD el ©idtetes gottan ABR At FgU Ivad 3Netell g, AR
SEATAT ATRUA TG Hetet Telds BRIENH SAEER! AEFE @i 99/%/2099 A ¢/& /092 wia
fapicht Qi swad s HriRa sea et Bltee (I8) a dictd fBritees (o1 a J) Al it
aRw At Tiiers Fus At Ao svEn Ad BdarR IFRJ B0 3Rl FTAEER gl susel
AR JegliAed R 31 H0 d Alceers BRAG B &l ABA B WetA TRiews (Ie) a Wt
fRlete (1 @ J) i Bt =uswelt Aew witw-iE Asg e dwed st wwengd J@
3tferept-iat feban et sust 336 it Beten HRAE aEd oar 7 uRtiHBRS = BAc HRABAEA HE
TG 8O & A BrEicelR 3ufd sid snaeHe g, udg Al AW MiEew- Al AR Frriws getat
el ebdes TAfHD dlbelt 3R wevaEn 3iftier FAZEHia Retl gldl = 3uAol Bwet AT ARARSE




5.
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Tafdes diepell BITE 3R Hell el R¢C/E /09 As Fioild BeAEar BElcklsl 3R HaAlD
398/gufa/@a1-3 /9R6 8/ 92, fsties R/¢/R093AA REAEER HAHED Bl 3a Rra dett ekt
I ALl MEepI-Alel JF1 RARR e HHA(D 998 At oo 30 R fGera g3 faepiest
qifer oo dici fBiies (T58) a et FrRied (F1 a J) Ale A3 UERE H3e e Aega Gete
PSS el BRI BRAG Betl MU Delell BRAS 2l URUHBRS aldl fbal &g AeEd =Aid e
afefan foerag 3uft sraede gid. g M Atewelt sfirsl-TiEt G & SO Aledeiet AGd. e
JESHIA 0O T BRI R iter €9t 3uftn ufereterss wRaAE Rl o0t 2 SRSt Qe swa
T 3MHERY, Aiceies wraw ftmR 3 9feg Aecienol uaen, Forl verem it wt it eiter
U2Ieh plifead BT 3elell Aldl Alliet AREBR 3 AACRIE YRR BHel A BRAGEA Al
TS SEa0l 3@ Bld. SR FeR MHeBRY 3 HACERE S aligdet et A R HASAT APt
aifer Tritetes (3178) a Wil Brdters (@t @ J), I8 vt stie, uftdas srag siftes, g5
AHCIDHRU UABIAS Ules g, PRl il Ul Ja @ TR 3R e Ules Safs Alst AR
ALEAABCR ATAUN T BHel AAAUD BRATE Betett 3N 3R WL AP 3RAA T B AR
AR 3T BIOAE! TR ARTH HMEH-Ale SATAHA BIURE! UbR dAd [Hedten aAar. o= Ae
wfcept-aiet P AR T aRE @ gl e FAAHe AfSteamAn AR M5y HRAT BTG
mfHe Aeselt 3ttt sl dwela 7d T geifea e agaiasg el Aweh sueta datet s
3 3! AFUY G B 3MB.

R0. AWRIT 6 2 3001 3 A SATAA 3T SANRITEEA 3t 3 AT AR Bl B, TR AR
TG Dot He 3 G TR ©RIe (Ie8) M I3 IR Bl AURA BRI A& HEBR T g
TB B JHEBR! d UABAA SHACER AR BlRCRIT AU et Blctt. Aaal HE [ErRa gat
# AURM 6 9 3 AT AR Dot 3B A A e AURW 6 R 3l 3 = Jderst AdATR T
378 30 A AR & R 30 3 2N 3TN FREeH HU Hat faarta e 3ieft FEh it sug.

29, AURM B 9 M R AL IR I S HUAA 3N 3R B! HAPR uRHABRS Detelt G
JqEEAR AEd 3l 3 ferdest AR w2l fop, 3t detelt BB uRunHeRs 3z hat g & sauaAE it
fepicht Qe soan FRINR MerReEUE e aiemia deect drak & A gden akw
aife FrilereE foar aen HrRlR FMereEcan aRw dietd FilawreEt @1 & e Dot
FRaEA FAE AR Afgad sficm 9356 d@ iR geren HHa 3t detell HRCK gdten ufH
ARz al¥ss wietiA frtatemman et 3ug foar 3ifies geond 3ig I Bieseiydes HeTHATE B3Hdt Fl detett
BHRAE GRUIHBRS 3@ Tl @ Aeeet SWRI Saure ol 2o) & ae Jeid Tiitepl-Aist 3icid aLAH
3t rsesg gict. u3g aeht Boriid! geretetes Algd Ira wwa AsiSga QR F39E el dewelt
3o wrvagdl PR waHE dwel A Rt fetela diwelt #ed BoEIE dER e e
A Ram Ag@ widest- it Ao dafranun 3R HUdE R A Bt dga @ idne wieash e @t
BB 2fteprReelt fehell BRATS B0 FAl e 32 febar it ALl BUdl BRaAE Helt E AAEAG
et FAen Hel ol A B A, ASN FEARN AVTATN AE bl A HIOE! HORUN GRrar qrd
HHel Bctell AL, AR AGA AR g A3t MHH-2Afs MU J2ATtHed AdE@He Saatal 3RIE [asiwia
Aepelien FrErEgAR @ AdAUR gRaEa sl A THUE 31ed 3 @R qHE Delcll HBUAE ANRY

ARR HRNERT RAEHE PR HPRIU RAEE g Setet @,

In Charge-sheet, no witness was cited by the Department. Though

the Applicant has denied the charges, no witness was examined in the

departmental enquiry in support of the charges. Despite this position,

the Enquiry Officer recorded the positive finding simply accepting the

charges without stating anything further as to how the charges

constitute negligence or misconduct particularly in light of reply filed by

the Applicant adverted to above. The Enquiry Officer summarized his

conclusion in following words :-

“Bre

3R g HWN SEwr, AR Wettd Tdieww, Aweh difet emt (Fem feta) o isgen st
gdetean fastel diwelia Fe@ Titidmonmga HioliEl FRHR Weler Frita deict agd. axa suar i
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frog Avana aucicn wifHs Albpelia 2xfict Biond Aefier Al stam Ale HoAE A @l AR
Tnfksgd femhta Aol &t 3uart g staw: & £.99/0%/99 & R¢/0&/9R TEas dicasld aiw
et et Fgua HRRA ARl WA oM fHASERe AEFAR Jegiciia IRdasg Afdees
BRAS URUIHBIRD el SEL.

R) NHAFECAA BR MRUIE 3iceh BRUATEL AR URUIHBRS SEL.

3) [epich dichA ot A A(detieen WE JEEIUD! ddc 930 g JASHIA OEA 3 3Ed. A
JASDHIA O JERIUD! Dacs 930 Il Al R SNRIUUS SR B A 3. oo
3USHIA SMUTIT GG JMTIBCHA Tl DR | AR Aicht ALGAA B AR, dAA Tbadd
qRidates 3MEEBE Al el Bal Usel AEEd aRss QieltH rleies febics! Teld oot Alelt sl1.56.8CE8/ 93,
f@.2¢ /08 /93 3ea AR Beic EAE= JUAL Bid 3@,

AR W FEN AR Al Aldfasg duena ecn fawh diwelen sEHne AR detcl
SEER e Fgia Mar wal suar! At qaEd Faeedia ukas %.¢ d 98 FAR e AR
3T dif>ies AEtEt R Al 313,

TREE .9 AL AR Alelt A TAE@R Fdeda < ‘aRw diela Frite U@ AEl dict soen
T BHAER IBRF B 312 ST Blelt”” 2 B Bod Ma. AR Afett AR dicitn Britewes 79
faepicht Wiett o1t AA HRRA IHAE TR TR 3NBFA WA Sz Nie Trltees (Ie3), el
R (F1 a J), Ice THCIHRY UAHR MEBHR! d JACER Al HHABEIR TRIFABRS FRHA Hell
A R R FRTA HEAPRL & 31t Ia@et 3T A@wa uaR! Wis stae At oy ksl
Aepelld Javad 3t SR g Ffdare g 8a swe.

3UAR g Staw:, aie wieliA fftetn (Fen Feifaa) aivfasg avaa sncicn et deweitdict
AURIUEEA detett dtepelt adta 3uart At sl dwelid AR deteen saar Hagedia AFTEGAR
aR¥w dicta Triiers @U@ 3uai Aidt SEEEd! 3RdaEt uaR g pidh dfe e alRs dieta
a1 FaUE BB WEA IRAAEN VAR SR HAPE tRHBRS FEd, TR R 3ed Haa
FHAPVRR IFRF HOARA, AR Ig JASDHIA O &N WRldgien SR U@ Hal ust g AR
B1g gla snga.

fastolta diewelt 3ifteRl FuE 3FE! 3UaRt s FWN SaeEwr, akvte WetA Trietes, bies! Ae= st
(e Fetea) didedlet wRiy (e 2la 3@ st Biel vl RierHA wid sugid”

6. The disciplinary authority too did not consider the defence
statement filed by the Applicant and observed that the reply filed by him
is unsatisfactory. Since by that time, the Applicant stands retired, the
disciplinary authority imposed punishment of deduction of pension of
Rs.1000/- p.m. for one year invoking Rule 27 of Maharashtra Civil
Services (Pension) Rules, 1982 (hereinafter referred to as ‘Rules of 1982’
for brevity). The appellate authority also confirmed the punishment
without dealing with the defence statement and the contention raised by
the Applicant that the charges levelled against him does not constitute

negligence or misconduct on his part.

7. It is on the above background, the Applicant has filed the present
O.A. challenging the order of punishment.
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8. Shri R.G. Panchal, learned Advocate for the Applicant sought to
assail the orders of punishment inter-alia contending that the charges
framed against the Applicant does not constitute misconduct for
negligence and all that, it pertains to alleged inefficiency or failure to
achieve 100% result while discharging duties. He has further pointed
out that the Applicant was Senior Police Inspector and the actual work of
detection of crime, investigation, etc. was dealt with by Police Inspector
(Crime) and Police Inspector (Law & Order). It is those Officials who were
entrusted with the actual investigation, detection of offender, filing of
Charge-sheet, etc. His duty was to supervise their functioning as Senior
Police Inspector, but basically those functions were entrusted to Police
Inspector (Crime) and Police Inspector (Law & Order) as specifically
explained in reply to the Charge-sheet but the same were not at all dealt
with or pondered over by the disciplinary authority and by appellate
authority. According to him, such charges at the most could be treated
failure to achieve the high standard of efficiency in performance of duties
and it could be subject matter of writing adverse entries in Annual
Confidential Report, but it cannot be construed as omission to perform
duties or commission of misconduct. He has further pointed out that
conversely in the ACR for the year 2011-12 which was the period of
alleged misconduct, the Applicant was rated as a very good Police Officer
and there are no such adverse entries in ACR. He has further stressed
that there are no such fixed parameters to achieve the results, since it
depends upon so many factors and in absence of any such parameters,
the Applicant cannot be held guilty for the charges levelled against him.
In this behalf reliance is placed on the Judgment of Hon’ble Supreme

Court in (1979) 2 SCC 286 [Union of India Vs. J. Ahmed & Ors.].

9. In the above mentioned case, the Hon’ble Supreme Court in Para 9

summarized law in this behalf held as under :-

“9. The five charges listed above at a glance would convey the
impression that the respondent was not a very efficient officer. Some
negligence is being attributed to him and some lack of qualities expected of
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an officer of the rank of Deputy Commissioner are listed as charges. To
wit, charge 2 refers to the quality of lack of leadership and charge 5
enumerates inaptitude, lack of foresight, lack of firmness and
indecisiveness. These are qualities undoubtedly expected of a superior
officer and they may be very relevant while considering whether a person
should be promoted to the higher post or not or having been promoted,
whether he should be retained in the higher post or not or they may be
relevant for deciding the competence of the person to hold the post, but
they cannot be elevated to the level of acts of omission or commission as
contemplated by Rule 4 of the Discipline and Appeal Rules so as to incur
penalty under Rule 3. Competence for the post, capability to hold the
same, efficiency requisite for a post, ability to discharge function attached
to the post, are things different from some act or omission of the holder of
the post which may be styled as misconduct so as to incur the penalty
under the rules. The words 'acts and omission' contemplated by Rule 4 of
the Discipline and Appeal Rules have to be understood in the context of the
All India Services (Conduct) Rules, 1954 ('Conduct Rules' for short). The
Government has prescribed by Conduct Rules a code of conduct for the
members of All India Services. Rule 3 is of a general nature which provides
that every member of the service shall at all times maintain absolute
integrity and devotion to duty. Lack of integrity, if proved, would
undoubtedly entail penalty. Failure to come up to the highest expectations
of an officer holding a responsible post or lack of aptitude or qualities of
leadership would not constitute failure to maintain devotion to duty. The
expression 'devotion to duty' appears to have been used as something
opposed to indifference to duty or easy-going or light-hearted approach to
duty. If Rule 3 were the only rule in the Conduct Rules it would have been
rather difficult to ascertain what constitutes misconduct in a given
situation. But Rules 4 to 18 of the Conduct Rules prescribe code of conduct
for members of service and it can safely stated that an act or omission
contrary to or in breach of prescribed rules of conduct would constitute
misconduct for disciplinary proceedings. This code of conduct being not
exhaustive it would not be prudent to say that only that act or omission
would constitute misconduct for the purpose of Discipline and Appeal
Rules which is contrary to the various provisions in the Conduct Rules. The
inhibitions in the Conduct Rules clearly provide that an act or omission
contrary thereto as to run counter to the expected code of conduct would
certainly constitute misconduct. Some other act or omission may as well
constitute misconduct. Allegations in the various charges do not specify
any act or omission in derogation of or contrary to Conduct Rules save the
general Rule 3 prescribing devotion to duty. It is, however, difficult to
believe that lack of efficiency, failure to attain the highest standard of
administrative ability while holding a high post would themselves
constitute misconduct. If it is so, every officer rated average would be
guilty of misconduct. Charges in this case as stated earlier clearly indicate
lack of efficiency, lack of foresight and indecisiveness as serious lapses on
the part of the respondent. These deficiencies in personal character of
personal ability would not constitute misconduct for the purpose of
disciplinary proceedings.”
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10. Per contra, Shri A.J. Chougule, learned Presenting Officer
adverting to Section 25 of Maharashtra Police Act submits that the
Applicant failed to discharge his duties and was found negligent in
performance, and therefore, it attracts penalty. On this line of
submission, he submits that in fact, the Department has taken lenient
view by imposing punishment of reduction of pension of Rs.1000/- p.m.
for one year considering that he is already retired from service and the

impugned orders are legal and valid.

11. True, the scope of interference by the Tribunal in the matter of
domestic enquiry is very limited since the Tribunal cannot act as a
second Court of appeal and adequacy as well as reliability of evidence
cannot be looked into in judicial review. However, where ex-facia
conclusion is so unreasonable or arbitrary that no reasonable person
would ever arrive at such conclusion or where conclusion is perverse, the
interference by the Tribunal is inevitable. The present matter needs to

be examined keeping in mind these legal principles.

12.  Section 25 of Maharashtra Police Act referred by learned P.O. is as

under :-

“25. Punishment of the members of the subordinate ranks of the
Police Force departmentally for neglect of duty, etc.

[(1) The State Government or any officer authorized under sub-section
(2), in that behalf, may impose upon an Inspector or any member of the
subordinate ranks of the Police Force, who in the opinion of the State
Government or such authorized officer, is cruel, perverse, remiss or
negligent in, or unfit for, the discharge of his duties, any one or more of
the following penalties, namely :-

(@) recovery from pay of the whole or part of any pecuniary loss
caused to Government on account of the negligence or breach of
orders on the part of such Inspector or any member of the
subordinate rank of the Police Force;

(b) Suspension;

(c) reduction in rank, grade or pay, or removal from any office
of distinction or withdrawal of any special emoluments;

(d) compulsory retirement;
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(e) removal from service which does not disqualify for future
employment in any departmental other than the Police
Department;

4] dismissal which disqualifies for future employment in
Government service.”

13. To begin with perusal of Charge-sheet reveals that it is issued
invoking Rule 3(1) of Maharashtra Police (Discipline & Appeal) Rules,
1956 (hereinafter referred to as ‘Rules of 1956’ for brevity) without
mentioning as to under which provisions, the charges levelled against the
Applicant constitute misconduct for initiating D.E. Be that as it may,
Section 25(1) of Maharashtra Police Act provides for the punishment of
members of subordinate rank of Police Force where in the opinion of
competent authority, the concerned Police Personnel is cruel, perverse,

remiss or negligent or unfit for discharge of his duties.

14. Now turning to the facts of the present case, what was the charge
against the Applicant was his failure to supervise the work of Police
Station as Senior Police Inspector. In reply to the Charge-sheet, the
Applicant has categorically denied the charges raising specific contention
that as per standing orders issued by Police Commissioner, the work of
registration of crime, the investigation and guidance to that behalf is
entrusted to Police Inspector (Crime). Whereas, the work of
apprehending the accused in property offences and to take prohibitory
action against them is entrusted to Police Inspector (Law & Order). He
has thus specifically pointed out that these duties were assigned to
Police Inspector (Crime) and Police Inspector (Law & Order). However,
the Enquiry Officer or disciplinary authority completely ignored this
contention raised by the Applicant. In view of such specific contention, it
was incumbent on the part of Enquiry Officer as well as disciplinary
authority to deal with these contentions. However, no such effort was
made to find out who was actually entrusted with the investigation of

crime and detection of offences for which charges are framed against the
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Applicant in D.E. True, the Applicant was Senior Police Inspector and
was to supervise the work of subordinates. But the fact remains that the
actual work of investigation, detection, etc. was specifically entrusted to
concerned P.I. (Crime) and P.I. (Law & Order). Interestingly, what is
stated in Charge-sheet that the Applicant has failed to guide
subordinates working under him and has not worked to the satisfaction.
In other words, the charges were pertaining to efficiency or maintaining
high standard or achieving 100% result which cannot be said constitute
negligence or misconduct in the light of Judgment of Hon’ble Supreme
Court in J. Ahmed’s case (cited supra). In that case, the charges were
regarding failure to take effective, preventive measures against
widespread disturbances, complete lack of leadership, failure to give
proper direction to subordinates and failure to control situation. The
Hon’ble Supreme Court held that such charges relate to the efficiency of
an Officer and lack of efficiency, failure to attempt high standard of
ability while holding the post themselves would not -constitute
misconduct. It has been further observed that there may be negligence
in performance of the duties and lacks in performance, but that would

not constitute misconduct.

15. Furthermore, as rightly pointed out by the learned Advocate for the
Applicant, no such parameters or criteria are fixed for detection of crime
and in absence of any such fixed parameters, mere inefficiency or
inability to guide the subordinates per se cannot constitute misconduct
much less entailing departmental action and punishment. Notably, no
such material was produced on record during the enquiry to compare the
performance of the Applicant with the performance of other P.Is or Police
Officer holding same position to show that the performance of the
Applicant was much below or unsatisfactory as compared to his

counterpart.

16. As such, the perusal of charges clearly reveals that it was

regarding lack of efficiency or failure to attempt highest results which
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could be subject matter of evaluating the performance of the Applicant
while writing ACR. As rightly pointed out by the learned Advocate for the
Applicant that in the relevant year, the Applicant’s performance in ACR
is rated ‘Very Good’ by Reporting Officer which was modified as B+’
(Positively Good) by Reviewing Authority. In the column of
Administrative Ability, Initiative Drive, he is shown ‘Very Good’.  As
such, the charges levelled against the Applicant run counter to his ACR
and it is difficult to accept that Applicant’s performance was highly
unsatisfactory or average, so as to sustain the charges leveled against

him for imposing punishment.

17. Needless to mention that the detection of crime, availability and
collection of evidence depends upon various factors and differ from case
to case. Often, certain offences remain undetected for want of evidence.
If the offence remains undetected for want of evidence or due to
particular modus operandi of the offender, it is difficult to jump to the
conclusion that the concerned Police Officer as guilty for negligence in
performance of duties, so as to punish him in D.E. unless there is
something positive, directly attributable to negligence. As such, lack of
excellent qualities and failure to attempt 100% results and higher
standard of performance per se would not constitute misconduct or
negligence, so as to punish in departmental proceedings. The Enquiry
Officer has simply accepted ipse-dixit of the charges without taking pain
to see how it constitutes misconduct in the light of contentions raised by
the Applicant. If the charges leveled against the Applicant is held
misconduct, in that event, every Police Officer who failed to give 100%
results will be guilty of misconduct and liable for punishment. I am
afraid that such deficiency in performance would constitute misconduct

for the purpose of punishment.

18. It is nowhere the case of Respondents that any point of time, any

Show Cause Notice or Memo was issued to the Applicant pointing out
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any such deficiencies in his performance or failure to detect crime

registered in the Police Station.

19. The Enquiry Officer did not bother to call for the record to find out
the reasons for non-detection of crime and non-filing of Charge-sheet in
the Court of law. As stated above, the filing of Charge-sheet necessitates
detection of crime, collection of evidence, etc. which was assigned to P.I.
(Crime). There is nothing on record to indicate what was the nature of
those offences which remained undetected and the reasons therefor. In
absence of any such collection of evidence and fixed parameters for the
performance of a Police Officer, in my considered opinion, he cannot be
held guilty for negligence. There has to be some direct positive material
clearly attributing negligence in the performance of duties. Mere failure
to guide subordinates can hardly be said sufficient for punishment in
D.E. At the most, it would be the relevant consideration for assessment
of performance in general while taking entry of his performance in ACR.
Suffice to say, the principles laid down by Hon’ble Supreme Court in J.

Ahmed’s case are squarely attracted and impugned order is bad in law.

20. The totality of aforesaid discussion leads me to sum-up that the
impugned order holding the Applicant guilty of the charges levelled
against him, the punishment is totally unsustainable in law and liable to
be quashed. The O.A, therefore, deserves to be allowed. Hence, the

following order.

ORDER

(A)  The Original Application is allowed.

(B) The impugned orders dated 22.02.2017 and 03.08.2018 are

quashed and set aside.



(€)

(D)

Mumbai
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The amount, if any, recovered in pursuance of impugned
orders from the pension of the Applicant be refunded within

a month.
No order as to costs.
Sd/-

(A.P. KURHEKAR)
Member-J

Date : 14.10.2021
Dictation taken by :
S.K. Wamanse.
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