IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.646 OF 2020

DISTRICT : MUMBAI

Shri Ashwinikumar D. Kakatkar. )
Age : 57 Yrs., Additional Commissioner of )
Labour, Having Office at Kamgar Bhavan )
BKC, Mumbai — 400 051 and residing at )
1104, Daffodil Maitri Gardens, Pokhran )
Road No.2, District : Thane. )...Applicant

Versus

1. The State of Maharashtra. )
Through Additional Chief Secretary, )
General Administration Department,)
Mantralaya, Mumbai — 400 032. )

2. Government of Maharashtra.
Through Secretary (Labour),

)

)
Industry, Energy and Labour Dept., )

).

Mantralaya, Mumbai — 400 032. .Respondents

Mr. M.D. Lonkar, Advocate for Applicant.
Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 20.08.2021

JUDGMENT

1. The Applicant has filed the present Original Application seeking
declaration of entitlement of deemed date of promotion in the post of

Additional Commissioner of Labour w.e.f.01.06.2017 invoking
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jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunals Act, 1985.

2. Shortly stated facts giving rise to this O.A. are as under :-

While Applicant was serving in the cadre of Commissioner of
Labour, he was temporarily promoted in the post of Additional
Commissioner of Labour and accordingly, posted at Kamgar Bhavan
BKC, Mumbai. He contends that the vacancy for the post of Additional
Commissioner of Labour occurred on 31.05.2017 due to retirement of
Mr. Kadam and consequently, the said post was required to be filled in
on 01.06.2017 by promoting him as Additional Commissioner of Labour
being eligible for the said post. However, the Respondents did not take
steps in right earnest and belatedly, he was promoted by order dated
29.09.2018. According to him, had he promoted on 01.06.2017 i.e. the
date of vacancy, he would have got three years’ tenure in the post of
Additional Commissioner of Labour so as to claim further promotion in
the post of Joint Commissioner (Labour). However, because of delay on
the part of Respondents in holding meetings of DPC and decision, he is
belatedly promoted by order dated 27.09.2018. Therefore, it caused
serious prejudice to him and deprived of consideration for next
promotional post of Joint Commissioner (Labour) since he retired on
31.12.2020. He, therefore, made representation to the Respondents for
claiming deemed date of promotion w.e.f.01.06.2017, but in vain. On
this background, he has filed the present O.A. for claiming deemed date

of promotion in the post of Additional Commissioner of Labour.

3. The Respondents resisted the O.A. by filing Affidavit-in-reply by

raising following pleas in Para No.4, 4.1 and 4.2, which are as under :-

“4,  With reference to paragraph no.5.6, I say and submit that this is
the fact that the meeting of Establishment Board no.2 was conducted on
31.10.2017. The notice of the meeting was issued on 27.10.2017 but the
meeting was postponed. Meanwhile on the background of the decision of
High Court in W.P. no0.2797/2015 the letter dated 29.12.2017 was
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issued by General Administration Department (Desk 16-B). As per the
letter dated 29.12.2017 (copy enclosed and marked as Exhibit R-1),
Respondent no.1 sought information from Respondent no.2 that whether
the officers belonging Backward class included in zone of consideration
had taken the benefit of reservation in promotion vide letter dated
24.1.2018 (copy enclosed and marked as Exhibit R-2). Then Respondent
no.2 vide letter dated 1.2.2018 (copy enclosed and marked as Exhibit R-
3) stated that no officer belonging Backward class included in zone of
consideration had taken the benefit of reservation in promotion. Then the
meeting of Establishment Board no. was conducted on 21.2.2018.The
notice of the meeting was issued on 20.2.2018. In the same meeting, the
Establishment Board asked Respondent no.2 to submit the revised
proposal considering the vacancies created in the year 2016-17 and the
year 2017-18. Copy of letter dated 26/02/2018 regarding meeting of
Establishment Board dated 21/02/2018 is annexed hereto and marked
as Exhibit —-R-4.

4.1 Then, Respondent no.2 submitted the proposal of the select list of
the year 2017-18 considering the vacancies created in the year 2016-17
and the year 2017-18 collectively vide the letter dated 30.5.2018- copy
enclosed and marked as Exhibit R-5. The meeting of the Establishment
Board no.2 was conducted on 25.6.2018 regarding meeting of
Establishment Board, copy of letter dated 29/06/2018 is enclosed
hereto and marked as Exhibit R-6. The notice of the meeting was issued
on 22.6.2018. The Original Applicant was included in the zone of
consideration. The recommendations of the Establishment Board no.2
vide letter dated 29.6.2018 and the applicant was promoted by the order
dated 27.9.2018.

4.2 The applicant had given the promotion after completion of
administrative process and did not get deprived from promotion. The
applicants Junior did not get promotion before him and there is no
provision to give the date of vacancy as a deemed date. Hence, the
applicant is not eligible for deemed date of promotion.

4. Shri M.D. Lonkar, learned Advocate for the Applicant sought to
contend that since vacancy occurred on 01.06.2017 and Applicant being
eligible for promotion, he ought to have been promoted at the earliest but
because of delay on the part of Respondents to process the matter and
due to postponement of DPC meetings, he was belatedly promoted by
order date 27.09.2018 without any fault on his part. In alternative, he
claims deemed date on which firstly meeting of DPC was convened, but
postponed to next date. He further submits that it is because of delay on
the part of Respondents, the Applicant did not get three years’ tenure in
the cadre of Additional Commissioner of Labour for claiming next

promotional post of Joint Commissioner of Labour in view of his
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retirement on 31st December, 2020. On this line of submission, he made
a fervent plea that where employee was ready, willing and eligible to work
on promotional post and is deprived of the same for no fault on his part,

he is entitled to deemed date of promotion.

5. Per contra, Mrs. A.B. Kololgi, learned Presenting Officer submits
that the Applicant cannot claim deemed date of promotion from the date
of vacancy and for administrative reasons, as set out in the reply,
meetings of DPC were postponed and ultimately, in last meeting dated
25.06.2018, the Applicant’s case was considered and promoted to the
post of Additional Commissioner of Labour. She has pointed out that
because of decision of Hon’ble High Court in Writ Petition No.2797/2015,
dated 04.08.2017, the issue of reservation in promotion was in issue,
and therefore, after taking opinion of Law and Judiciary, the Government
had decided to proceed with the promotions from Open category and
accordingly, by order dated 27.09.2018, temporary promotion was given
to the Applicant. She has further pointed out that no person junior to
the Applicant is promoted, and therefore, the Applicant’s claim for

deemed date of promotion is devoid of merit.

6. In view of submissions advanced at the Bar, the issue posed for
consideration is whether the Applicant is entitled to deemed date of
promotion w.e.f.01.06.2017 or 30.10.2017 and in my considered opinion,

the answer is in emphatic negative for the reasons to follow.

7. The factual aspects, as adverted to above are not in dispute.
Needless to mention that a Government servant have no vested right of
promotion. All that, he has right of consideration by DPC for the
promotional post. No employee has any semblance of right to have
vacancy in promotional post filled in as soon as vacancy occurs. It is
prerogative of the Department to fill-in the vacancy and for certain
reasons, the Government may keep such post vacant for reasonable time.

There could be several reasons for not filling the vacancy immediately or
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within reasonable time. Unless such action of the Department to keep
the post unfulfilled is malafide or arbitrary, the interference by the

Tribunal would be unwarranted.

8. Turning to the facts of the present case, there is no denying that
after vacancy occurs, the Department had taken steps by calling meeting
of DPC. Firstly, DPC made was convened on 31.10.2017, as seen from
communication dated 27.10.2017 (Page No.57 of PB), but it was
postponed. Second time, the meeting of DPC was convened on
31.02.2018, as seen from communication dated 20.02.2018 (Page No.59
of P.B.), but it was also postponed. Finally, the meeting was convened on
25.06.2018, as seen from communication dated 22.06.2018 (Page No.61
of P.B.) and it is in that meeting, the Applicant’s case was considered and
promoted from Open category, that too, as a temporary promotion. The
Respondents in reply made it clear that because of decision of Hon’ble
High Court in Writ Petition No.2797/2015 wherein reservation in
promotions was quashed and due to pendency of Special Leave Petition
before Hon’ble Supreme Court, a decision whether to proceed with the
promotions was on hold for some time and ultimately, GAD by letter
dated 29.12.2017 instructed all the concerned Departments to fill-in the
promotional post from Open category and it is on that basis, in final DPC
meeting dated 25.06.2018, the decision to promote the Applicant was
taken. Here, significant to note that as per promotion order, the
Applicant was at Serial No.2 in the list of three candidates. True, the
Applicant is from Open category and not from reserve category, so as to
affect his promotion in the light of decision of Hon’ble High Court in Writ
Petition No0.2797/2015, decided on 04.08.2017. However, the fact
remains that being aggrieved by the said decision, the Government of
Maharashtra had filed Special Leave Petition No0.28306/2017 before
Hon’ble Supreme Court and it is still subjudice. It is because of this
legal hurdle, the promotions in the entire state of Maharashtra were on

hold for some time and ultimately, the Government came with a decision
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to fill-in promotional post of Open category purely on temporary basis

subject to final decision of Hon’ble Supreme Court.

9. As seen from record, there were three promotional post in the
cadre of Additional Commissioner of Labour, out of which two posts were
from Open category and one post from reserved category. It is on this
background, the DPC meetings were postponed and ultimately, the
Applicant was given promotion by order dated 27.09.2018. Suffice to
say, it is because of administrative difficulties and legal issues, the issue
of promotion was not materialized for some time. This being the case, it
cannot be said that Applicant was kept out of promotional post
deliberately or for unjustifiable reasons. As stated above, this is not a
case where somebody else junior to the Applicant was promoted or
Applicant is superseded for some other reasons or he was denied
promotion because of pendency of departmental enquiry or criminal case
in which he is acquitted later on. Suffice to say, this is not a case that
Applicant’s case was considered, but promoted was denied wrongly. The
principle of deemed date of promotion cannot be stretched to the extent
to claim it from the date of vacancy. No such proposition of law is

brought to the notice nor any Rule in this behalf is forthcoming.

10. At this juncture, it would be apposite to refer Circular dated
06.060.2002 issued by GAD, Govt. of Maharashtra which enumerates
the instances wherein deemed date of promotion can be considered and
reasons for not giving deemed date of promotions. It also enumerates the
procedure to be followed while giving deemed date of promotion which

are as under :-

‘“aRfdre - 3t

Freta feetics 2ot Uehe0t SeHaTRITEl BRO

9. Jluela JEAEIIA Afpet R IBW 3 BB, Al RGPS Taart a g, sl ueiestd
Aferciten Somte Aokt SETad TN IEAT SUCTeR! TR d AP Tt Tep9 Fett Saqut.
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2. AaqEEAl AE) A w70, fam Jd fdept-isn /HAA-Aic AT A Achia U= o
SeED SMMUBR /FHAR Aieh A RSl AR =i T0e Al R

3. fowia wten ittt / sEwit steEn FRIRAE a3 ittt SvauREE Je FoearEiar adien
PR Aaedted AR dota JERI & HX.

Y. APTHIATR Uetestat JigHidiet SRV R BHIEHIRUN JFAAISAY 1 o,

Q. TRl AR HedeEn fsmwha Al usifid &9, HEl Hrenaisiar emia el ol
a3a e ety It an fpeepias fRizn .

g U REr seen swaen siftieRt | wrar Reiftia srmt a @iseR at sied: e gota:
wIHEA g,

0. UTER /AU THTN RN IFEl TR HACAE TRlewtelt o 3% @ Prelw Jecawier
AwEa featies qo.

¢. Frasgmien srioh Fewa 1 89, aRumweh feiwes udiew dgren Fasua ate AE0 - TR
fratha srentdam wweta et er w0 o s=a.

R. Wiesdi=Al forafdid dlecadist stAfEEIBRA S| BieATdiet Ugiar U eeiedl el Sidld a
HiTRIA TRl 3ucTee! BIUN-AT UgiaR =N ARSI el STid =g,
uRfdree -«

AN {61 TSR TR aURIUt el ARd Ead™ 8.

9) AAHBETG FHA-ATHA TEIHAW 20Ad 3Mell, QS Asldd dHA-Tia HURT BRI faar
A B, AA SWEER B0 d AMfAHeE BATAT BRIATE.

R) 3cRE asydiEnds! siaad sRieien Aqededl Ahde RE, &R AAHED
(TRFAFS 3R20 3RACAH AT NER) TcicAT AT Yaoldlel Bl BHA-ATH
feratda uet=ett el 3z,

3) AAHES HHA-ATH TGAN qvnd et < i (Fasgdia) 3eter sus 3Eae a a8
3ALAH R CIFAR TEAA TR 303 fpar HA? T@Eadt uEa faemwha a@wd
AlARFTHA AURE HEd T @ A SR TEHARA U 336t R A [Gaies awnd @l

Q) HAGa & gl UbhA - U dcdia? 20T A,

8) s FrasyEien 3R SN gasten sHal-aRt/ 3itdes-aw At eie Jvend e g, &
gaolien Fald Aasls wHa-ad aa A Fasgdiqa @t woe, geia tasgda Raa
U2 g o1 JAIIN AreATeH A0-AT UeidHe THIONA AAQLA B0 3(@eh A,

11. As such, the case of the Applicant does not fall in Circular dated
02.06.2002. No doubt, the instances mentioned in Circular dated
06.06.2002 are not exhaustive and it is illustrative and there could be
some more instances for denying deemed date of promotion. However, in

the present case, the Applicant is claiming deemed date of promotion
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from the date of vacancy, which is totally unpalatable since he has no
right to claim promotion from the date vacancy occurs. The Respondents
have already explained the reasons for postponing DPC meetings.
Suffice to say, this is not at all a case where the Applicant is denied
promotion wrongly, so as to claim deemed date of promotion. His claim
for deemed date of promotion is dehors the law and liable to be rejected.

Hence, the following order.

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 20.08.2021
Dictation taken by :
S.K. Wamanse.
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