IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.607 OF 2018

DISTRICT : SOLAPUR
Sub.:- Punishment

Shri Vinodsing Vijaysing Chavan. )
Age : 32 Yrs, Occu.: Police Constable, )
R/at : Plot No.15, Nikhil Thobade Nagar, )
)

Vasant Vihar, Solapur. ...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,
Home Department, Mantralaya,
Mumbai.

~— — — —

2. The Commissioner of Police.
Solapur City, Gandhi Nagar, )
Solapur. )

3. The Deputy Commissioner of Police )
(HQ), Solapur City, Solapur. )

4. The Director General of Police. )
Shahid Bhagat Singh Marg, )
Colaba, Mumbai. )...Respondents

Shri K.R. Jagdale, Advocate for Applicant.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 14.06.2023
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JUDGMENT

1. The Applicant has challenged the order dated 20.08.2014 issued
by Respondent No.l1 thereby modifying the order of dismissal from
service into punishment of stoppage of increment for five years with
cumulative effect and also challenged the order dated 06.07.2017
whereby he was granted 50% pay and allowances for out of service period
restricting to preceding three years, invoking jurisdiction of this Tribunal

under Section 19 of the Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this O.A. are as under :-

The Applicant was appointed on the post of Police Constable by
order dated 04.05.2019 and as per practice, he was deputy for training
at Police Training Centre, Marol, Mumbai. The incident giving rise to the
misconduct occurred during the period of training. On 30.08.2010 in
the morning, the Applicant allegedly abused his batch-mate Police
Constable Sachin Gaikwad in very filthy and provocative language.
Police Constable Sachin Gaikwad got provoked and pick wooden log lying
nearby and threw it upon the Applicant causing fracture to his left hand.
The Applicant, however, did not inform about the incident with an
intention to avoid disciplinary action. On the contrary, he
misrepresented the Department that while running, he slipped and
suffered injury to the left hand. The Department conducted preliminary
enquiry by recording the statements of inmates of Training School in
whose presence, incident occurred. In preliminary enquiry, it was
transpired that Applicant abused Police Constable Sachin Gaikwad in
very filthy and abusive language amounting to serious misconduct in
training period. Therefore, Commissioner of Police, Solapur/disciplinary
authority issued charge-sheet dated 16.10.2010 under Rule 3 of
Maharashtra Police (Punishment and Appeal) Rules, 1956 (hereinafter
referred to as ‘Punishment & Appeal Rules of 1956’ for brevity). In DE,

full and fair opportunity to defend himself was given to the Applicant.
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The Enquiry Officer in his report recorded positive finding holding the
Applicant guilty for misconduct. The disciplinary authority issued show
cause notice as to why he should not be dismissed from service to which
Applicant submitted his reply. After considering reply submitted by the
Applicant, the disciplinary authority by order dated 27.12.2010
dismissed the Applicant from service. Being aggrieved by it, the
Applicant has preferred an appeal before Respondent No.4 — Director
General of Police which was dismissed by order dated 15.07.2011. The
Applicant filed Revision Application before Respondent No.1 -
Government. In Revision, the Government by order dated 28.08.2014
observed that the punishment of dismissal is disproportionate and set
aside the order of dismissal by modifying the punishment into
withholding of increment for five years with cumulative effect. The
Applicant accordingly came to be reinstated in service. In view of
modification of punishment, the Government by order dated 06.07.2017
granted 50% pay and allowances for out of service period (27.12.2010 to
18.10.2014) restricting it to the three years in terms of Rule 70(4)(5) of
Maharashtra Civil Services (Joining Time, Foreign Service and Payments
during Suspension, Dismissal and Removal), Rules, 1981 (hereinafter

referred to as ‘Rules of 1981’ for brevity).

3. It is on the above background, the Applicant has challenged the
order passed by Respondent No.1 - Government in Revision dated

28.08.2014 and also challenged the order dated 06.07.2017.

4. Shri K.R. Jagdale, learned Advocate for the Applicant sought to
assail the legality of orders dated 28.08.2014 and 06.07.2017 mainly on
the ground that in DE, Police Constable Sachin Gaikwad though star
witness was not examined by the Department and his non-examination
is fatal. He further pointed out that in regular enquiry, Enquiry Officer
has not recorded the statements of witnesses afresh and used the
statements of six witnesses already recorded in preliminary enquiry. He

emphasized that the procedure adopted by the Enquiry Officer is totally
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impermissible and thereby serious prejudice is caused to the Applicant.
On this line of submission, he submits that impugned order of
punishment of withholding increments for five years as well as restricting
pay and allowances to 50% for five years is totally bad in law and

Applicant is entitled to full pay and allowances for out of service period.

5. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer submits
that non-examination of Police Constable Sachin Gaikwad is of no
consequence, since the finding recorded by Enquiry Officer is supported
by the statements of six witnesses who were present at the time of
incident. The learned P.O. concedes that in regular departmental
enquiry, the deposition of those six witnesses were not recorded afresh,
but statement recorded in preliminary enquiry were used in enquiry and
after giving opportunity of cross-examination to the Applicant. In this
behalf, she has pointed out that all those six witnesses were called in
regular DE, they admit their statement recorded in preliminary enquiry
and opportunity of cross-examination was given to the Applicant, but he
declined the -cross-examination. She, therefore, submits that the

question of prejudice did not survive.

0. Learned P.O. further submits that the scope of interference in
judicial review by the Tribunal in enquiry matters is very limited. The
Tribunal has to examine as to whether enquiry was conducted by
competent authority and whether Rules of injustice are complied with.
The Tribunal cannot act as an appellate authority to re-appreciate the
evidence and to arrive at its own independent findings on the evidence.
It is only a case where finding is perverse or it is a case of no evidence, in

that event only, the Tribunal can interfere.

7. The charge framed against the Applicant in D.E. is as under :-

“gal, amaitdy RsteRio srfion agm 3. Wieta AZer ReNgR 26 WetA T fene™, #Riw, g
A FFAA Vet AR 8 AT FACSA AT HJR D Ahd aelett et A
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f&@ties 30/0¢ /2090 SN TG Q.20 A .38 Al A IARW et gAa Agntdraroneft smitdr/ e
afe vt oIesdrE - 9l fStegt stesona iRl wfdteiu aotieted goRk 3 AvN-A A Ufdieonedtan et
SMUBTUA THHBE R1doNes deld.  Jaat AAURN/9¢ Al T TRIHAE TR © XXKXXKKKXX
31N 3@te @ 3eetiet e fieen. uftonett smaiidn/ v¢ Afust vawan srEars @ geer widiei aotiHe
Usclcdl C'lleSr\l olbadl Lbd’g\b'l HRUTe gd'lu’all ST BIAld HR c'lld,k?l ST gldl gl AlScl. A Uqdlald @3%{1
AR BIURIE! TR Bl & dl U [ISg BRAS B3 & Al 322 qold Uesd Ad SHAEN T
A4 USCAD AR FARTEN 3R ST Kelell 3Mg. AawHat gl ddRd @ SR et Aat.

gwen 2 e @ IstaEEr adeee gaat, Hes et (et a siftet) Fre 9]ug, efiet e 3
3T HUIE! Rt U SO 3R,

8. Before adverting to the facts of the case, it will be apposite to
highlight well settled judicial principles to be borne in mind while dealing
with the punishment imposed post DE and the scope of interference by
the Tribunal. In view of decision of Hon’ble Supreme Court in (2015) 2
SCC 610 [Union of India Vs. P. Gunasekaran], Civil Appeal
No.5848/2021 [Union of India & Ors. Vs. Dalbir Singh], following

principles are culled out and Tribunal in judicial review shall not :

(i) re-appreciate the evidence;

(ii) interfere with the conclusions in the enquiry, in case the same has
been conducted in accordance with law;

(iii) go into the adequacy of the evidence;
(iv) go into the reliability of the evidence;

(v) interfere, if there be some legal evidence on which findings can be
based.

(vi) correct the error of fact however grave it may appear to be;

(vii) go into the proportionality of punishment unless it shocks its
conscience.”

9. Thus, the burden of proof in departmental proceedings is not of
beyond reasonable doubt as is the principle in the criminal trial, but
probabilities of the misconduct. Therefore, strict standard of proof or
applicability of the provisions of Evidence Act stands excluded. Suffice to
say, the penalty in DE can be imposed on findings recorded on the basis
of preponderance of probability. All that Tribunal needs to see as to

whether full and fair opportunity has been given to the delinquent
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observing the principles of natural justice and finding is based on some

evidence.

10. Now turning to the facts of the case, the main contention raised by
learned Advocate for the Applicant is of non-examination of Police
Constable Sachin Gaikwad and use of statements of six witnesses
recorded in preliminary enquiry without recording their statements
afresh. In this behalf, notably, incident occurred on 30.08.2010 and
preliminary enquiry was conducted wherein on next day i.e. on
31.08.2010. Preliminary Enquiry Officer recorded statements of six
Police Constables viz. Anil M. Rathod, Ravindra Uike, Prashant J. Yadav,
Navnath Khodke, Sandip Jambhale and Sharad J. Bawadekar who have
witnessed the incident. The statements of these witnesses are at Page
Nos.124 to 139 of Paper Book. These witnesses were also cited in
charge-sheet issued to the Applicant. The perusal of these statements
reveals that there was altercation in between Applicant and Police
Constable Sachin Gaikwad wherein Applicant abused Sachin Gaikwad in
a very filthy provocative and offensive language which provoked Sachin
Gaikwad. He threw wooden log towards the Applicant causing fracture
to his hand. The copies of the statements of these witnesses recorded in
preliminary enquiry were admittedly supplied to the Applicant in DE.
That apart, all those witnesses were called for recording their statements
in regular DE. In regular DE, their statements recorded in preliminary
enquiry were read over to them and they admit that those were recorded
as per their version and admitted the contents to be true and correct.
Notably, the opportunity of cross-examination was given to the Applicant,
but pertinent to note, the Applicant declined to cross-examine any of the
witness. Indeed, Applicant earlier tendered letter dated 08.11.2010 (Page
No.89 of P.B.) to the Enquiry Officer which shows that he was called
upon to remain present in enquiry on 12.11.2010. In letter, he stated
that he do not want to cross-examine any of the witnesses and further
stated that he has no objection even if their examination in chief is

recorded in his absence. All that he stated that after examination is
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over, he will examine one defence witness. Thereafter on 12.11.2010, all
those six witnesses were called for recording their deposition and admits
whatever they stated in their statements recorded in preliminary enquiry
is correct and they have nothing to add more. The Applicant was called
upon to cross-examination the witnesses, but he declined to cross-
examine any of the witnesses. Page No0s.83 to 88 of P.B. are the
proceedings to that effect. Thus, Applicant did not challenge the
correctness of the statements made by the witnesses and declined to
cross-examine them. As such, this is not a case where statements were
used without giving opportunity to the Applicant to cross-examine the
witnesses and to demonstrate that whatsoever they deposed is incorrect.

Indeed, their statement remain unchallenged.

11. True, ideally in regular enquiry, the statement of witnesses need to
be recorded afresh in terms of strict rules of Evidence Act. However, as
stated above, strict rules of Evidence Act are not applicable to domestic
enquiry. That apart, the witnesses were called during regular enquiry
and they admit correctness of the statements made by them and

opportunity of cross-examination has been also given to the Applicant.

12. In such situation, now Applicant cannot raise any such grievance
of non-recording the statements of witnesses afresh in regular enquiry.
Indeed, by application dated 08.11.2010, he allowed Enquiry Officer to
record the statements of witnesses even in his absence stating that he
does not want to cross-examine the witnesses. In such situation, the
submission advanced by learned Advocate for the Applicant that non-
recording of statements of witnesses afresh has caused prejudice to the
Applicant is totally fallacious. The record clearly demonstrates that no
prejudice has been caused to the Applicant by non-recording the
statements of witnesses afresh in DE. In law, all that requirement is that
no statement of witnesses could be used in DE unless opportunity of
cross-examination is given to the delinquent. In the present case,

opportunity of cross-examination has been given to the Applicant, but he
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declined to cross-examination the witness and resultantly whatever

witnesses stated has gone unchallenged.

13. Reliance placed by learned Advocate for the Applicant on AIR 1958
SC 300 [Khem Chand Vs. Union of India & Ors.] is totally misplaced.
In that case, dismissal from service was set aside on the ground that
before dismissal, reasonable opportunity of hearing was not given to the
delinquent. In Para No.24, Hon’ble Supreme Court summarized

necessary requirements which are as under :-

“24. To summarise: the reasonable opportunity envisaged by the
provision under consideration includes-

(a) An opportunity to deny his guilt and establish his innocence, which he
can only do if he is told what the charges levelled against him are and the
allegations on which such charges are based;

(b) an opportunity to defend himself by cross-examining the witnesses
produced against him and by examining himself or any other witnesses in
support of his defence; and finally

(c) an opportunity to make his representation as to why the proposed
punishment should not be inflicted on him, which he can only do if the
competent authority, after the enquiry is over and after applying his mind
to the gravity or otherwise of the charges proved against the government
servant tentatively proposes to inflict one of the three punishments and
communicates the same to the government servant.”

Whereas in the present case as stated above, an opportunity to
cross-examine the witnesses is already given to the Applicant, but he
declined to cross-examine the witnesses. Therefore, the question of non-

opportunity or any kind of prejudice does not survive.

14. Similarly, reliance placed by learned Advocate for the Applicant on
the decision of Hon’ble Supreme Court in (2009 2 SCC 570 [Roop Singh
Negi Vs. Punjab National Bank] is also of no assistance to him, since
the facts are totally distinguishable. In that case, the evidence collected
by Police during investigate of crime in the form of FIR was treated as
evidence and on that basis, employee was dismissed. It is in that

context, Hon’ble Supreme Court held that evidence collected during
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investigation by Investigating Officer in Criminal Case could not be
treated to be evidence in disciplinary proceedings. As such, it was a case
of no evidence before Enquiry Officer and no witness was examined.

Therefore, in fact situation, the order of dismissal was set aside.

15. Insofar as grievance of non-examination of Police Constable
Santosh Gaikwad in enquiry is concerned, ideally he being star witness
ought to have been examined, but not examined. However, here material
question is whether the evidence brought on record was sufficient to hold
the Applicant guilty and if the material brought on record was enough to
sustain the charge, in that event, non-examination of Police Constable
Santosh Gaikwad is of hardly any significance much less fatal to the
Respondents. All that, the evidence of Police Constable Santosh
Gaikwad would have been in the nature of corroboration to the evidence
on record. Therefore, in my considered opinion, non-examination of
Police Constable Santosh Gaikwad ipso-facto does not render

punishment illegal.

16. Material to note, Police Constable Santosh Gaikwad was also
subjected to enquiry for the said incident and punishment of recovery of
one month pay was imposed upon him by order dated 21.12.2012.
Indeed, Police Constable Santosh Gaikwad was provocated by the
Applicant by hurling filthy and dirty abuses which is unbecoming to the
public servant. It should not be forgotten that the incident occurred
while Applicant was in training i.e. in formative stage of service. The
abuses hurled by him as quoted in charge-sheet is per se unbecoming to
an employee in disciplined Police Force and amounts to serious

misconduct. He failed to maintain decorum and dignity.

17. Notably, the Applicant in his final statement of defence filed on
13.12.2010 (Page No.35 of P.B.) though initially denied the charge,

ultimately apologized for the misconduct and prayed to give opportunity
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of service. In this behalf, Para Nos.8 and 9 of his final defence statement

is material which is as under :-

“¢) 7Rt nuc Free™ v 3 @Y, Al oA aE wafEs diwelt Aftid SEEES @t &R
afgoiieea St 31eelidt PR B! d FIYE Dt 3@, AEEA UHE! IBR ARNIRE TR g feeten
AAATTE G VMR g TR A AWRUA G Bl A I onia{ied arefarvenan =eAst 3t 3Rt
31 A A TFARIBD AT 3191l 20 Ht ITWRA elggd. A 3@2! QlHiell TebAHbiel oit f9Eones wbett
FE AHE ACAN dAlS! IR d AgH! AR At it faefifemier gt aesota gt 3en
freia aR 31eE AEiEHSE & el Bl & A A 3g TRy AU Al MABATS Afett Al betell
Jiafk gIUAHSB i a5 HOR BRAT B3 A2 FFUE et 3t A A aAlgolt azat sraie HEd Ridtones
BT FNS AMITATITL QAFAAT SBRAL A =ATEL.

R) g dadt M stuen Fedaw @ A @, auael Afue oA wea 3wmAS
(aggressive) Bi35a Aell 3131k TAHUE THA D! A AAGE BIGA TEHUAA et A A ABL AL
@ D! (aggrieved) AR TeABIA HoR el IR WAldd Dede @ AR el BEHA
HEIRA A AR AADI AR TGN ABUEY [HEBIR FHCER AR WY Ad 3T 38a3 BRI
HE TG G -aABeA JLRE AERY ZUR 3RACR A AGRAD SFFIGA A ARR UG, AHUR AN,
Feu afsetufsta At adR B sAcaE 3ufdt e B RarE uHtE AR Fett STV AT EOR 3R.
A FHU UM W A A T, JABOME FEaR B ARh detA RuE @R Fgw et it
TRIEE! WRIEHTC] el AL [HeAe! AR MU ATl FSaTicia AGARDSE el HIgaet
HE ULAA A ARABG A BRATG Hoal AT JLRTN U Heft et 31t descpastan faetct it
3MUUnA A FdEER HAd 3.

18. Initially, Applicant was dismissed from service. Appeal was also
dismissed. But in revision, order of dismissal was set aside having found
disproportionate and punishment of withholding the increments of 5
years with cumulative effect was imposed. This punishment imposed in

revision cannot be said disproportionate to the proven misconduct.

19. Suffice to say, this is not a case where finding is perverse or based
on no evidence so as to interfere in judicial review. There is no breach of
principles of natural justice and full and fair opportunity was given to the
Applicant at every stage of enquiry. Thus, having examined the matter
on the touchstone of principles enunciated by Hon’ble Supreme Court in
Gunasekaran’s case and Dalbir Singh’s case, I see no reason to
interfere in the punishment. The order of punishment is totally

indefeasible and challenge to the same is without any merit.

20. Insofar as order dated 06.07.2017 granting 50% pay and
allowances for out of service period restricting to preceding 3 years is
concerned, it is in consonance with Rule 70(4)(5) of ‘Rules of 1981’ which

inter-alia empowers competent authority to determine quantum of pay
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and allowances which has been restricted to three years preceding the
date of reinstatement. In the present case, the Applicant was not fully
exonerated in DE. Initially, he was dismissed from service, but in
revision, punishment was modified imposing punishment of withholding
of increment for five years with cumulative effect. As such, it being not a
case of clear exoneration, he cannot claim full pay and allowances for out
of service period. Even if dismissal is set aside, the finding holding him
guilty was upheld in the revision. Suffice to say, the Applicant,
therefore, cannot claim full pay and allowances. The competent
authority rightly granted 50% pay and allowances for the out of service
period restricting it to preceding three years as provided in Rules.
Therefore, the challenge to the order dated 06.07.2017 holds no water.

Hence, the following order.
ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/ -
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 14.06.2023
Dictation taken by :
S.K. Wamanse.
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