
 
 
 

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

 
ORIGINAL APPLICATION NO.607 OF 2018 

 
DISTRICT : SOLAPUR 
Sub.:- Punishment  

 
Shri Vinodsing Vijaysing Chavan.  ) 

Age : 32 Yrs, Occu.: Police Constable, ) 

R/at : Plot No.15, Nikhil Thobade Nagar,  ) 

Vasant Vihar, Solapur.     )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra.  ) 

Through the Secretary,     ) 
Home Department, Mantralaya,  ) 
Mumbai.      ) 

 
2.  The Commissioner of Police.  ) 
 Solapur City, Gandhi Nagar,   ) 
 Solapur.      ) 
 
3. The Deputy Commissioner of Police ) 

(HQ), Solapur City, Solapur.   ) 
 
4. The Director General of Police.  ) 

Shahid Bhagat Singh Marg,   ) 
Colaba, Mumbai.     )…Respondents 

 

Shri K.R. Jagdale, Advocate for Applicant. 

Smt. K.S. Gaikwad, Presenting Officer for Respondents. 
 
 
CORAM       :    A.P. KURHEKAR, MEMBER-J 

DATE          :    14.06.2023 
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JUDGMENT 
 

 
1. The Applicant has challenged the order dated 20.08.2014 issued 

by Respondent No.1 thereby modifying the order of dismissal from 

service into punishment of stoppage of increment for five years with 

cumulative effect and also challenged the order dated 06.07.2017 

whereby he was granted 50% pay and allowances for out of service period 

restricting to preceding three years, invoking jurisdiction of this Tribunal 

under Section 19 of the Administrative Tribunals Act, 1985.   

 

2. Shortly stated facts giving rise to this O.A. are as under :- 
 

 The Applicant was appointed on the post of Police Constable by 

order dated 04.05.2019 and as per practice, he was deputy for training 

at Police Training Centre, Marol, Mumbai.   The incident giving rise to the 

misconduct occurred during the period of training.  On 30.08.2010 in 

the morning, the Applicant allegedly abused his batch-mate Police 

Constable Sachin Gaikwad in very filthy and provocative language.  

Police Constable Sachin Gaikwad got provoked and pick wooden log lying 

nearby and threw it upon the Applicant causing fracture to his left hand.  

The Applicant, however, did not inform about the incident with an 

intention to avoid disciplinary action.  On the contrary, he 

misrepresented the Department that while running, he slipped and 

suffered injury to the left hand.  The Department conducted preliminary 

enquiry by recording the statements of inmates of Training School in 

whose presence, incident occurred.  In preliminary enquiry, it was 

transpired that Applicant abused Police Constable Sachin Gaikwad in 

very filthy and abusive language amounting to serious misconduct in 

training period.  Therefore, Commissioner of Police, Solapur/disciplinary 

authority issued charge-sheet dated 16.10.2010 under Rule 3 of 

Maharashtra Police (Punishment and Appeal) Rules, 1956 (hereinafter 

referred to as ‘Punishment & Appeal Rules of 1956’ for brevity).  In DE, 

full and fair opportunity to defend himself was given to the Applicant.  
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The Enquiry Officer in his report recorded positive finding holding the 

Applicant guilty for misconduct.  The disciplinary authority issued show 

cause notice as to why he should not be dismissed from service to which 

Applicant submitted his reply.  After considering reply submitted by the 

Applicant, the disciplinary authority by order dated 27.12.2010 

dismissed the Applicant from service.  Being aggrieved by it, the 

Applicant has preferred an appeal before Respondent No.4 – Director 

General of Police which was dismissed by order dated 15.07.2011.  The 

Applicant filed Revision Application before Respondent No.1 – 

Government.  In Revision, the Government by order dated 28.08.2014 

observed that the punishment of dismissal is disproportionate and set 

aside the order of dismissal by modifying the punishment into 

withholding of increment for five years with cumulative effect.  The 

Applicant accordingly came to be reinstated in service.  In view of 

modification of punishment, the Government by order dated 06.07.2017 

granted 50% pay and allowances for out of service period (27.12.2010 to 

18.10.2014) restricting it to the three years in terms of Rule 70(4)(5) of 

Maharashtra Civil Services (Joining Time, Foreign Service and Payments 

during Suspension, Dismissal and Removal), Rules, 1981 (hereinafter 

referred to as ‘Rules of 1981’ for brevity). 

 

3. It is on the above background, the Applicant has challenged the 

order passed by Respondent No.1 – Government in Revision dated 

28.08.2014 and also challenged the order dated 06.07.2017.   

 

4. Shri K.R. Jagdale, learned Advocate for the Applicant sought to 

assail the legality of orders dated 28.08.2014 and 06.07.2017 mainly on 

the ground that in DE, Police Constable Sachin Gaikwad though star 

witness was not examined by the Department and his non-examination 

is fatal.  He further pointed out that in regular enquiry, Enquiry Officer 

has not recorded the statements of witnesses afresh and used the 

statements of six witnesses already recorded in preliminary enquiry.  He 

emphasized that the procedure adopted by the Enquiry Officer is totally 
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impermissible and thereby serious prejudice is caused to the Applicant.  

On this line of submission, he submits that impugned order of 

punishment of withholding increments for five years as well as restricting 

pay and allowances to 50% for five years is totally bad in law and 

Applicant is entitled to full pay and allowances for out of service period.   

 

5. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer submits 

that non-examination of Police Constable Sachin Gaikwad is of no 

consequence, since the finding recorded by Enquiry Officer is supported 

by the statements of six witnesses who were present at the time of 

incident.  The learned P.O. concedes that in regular departmental 

enquiry, the deposition of those six witnesses were not recorded afresh, 

but statement recorded in preliminary enquiry were used in enquiry and 

after giving opportunity of cross-examination to the Applicant.  In this 

behalf, she has pointed out that all those six witnesses were called in 

regular DE, they admit their statement recorded in preliminary enquiry 

and opportunity of cross-examination was given to the Applicant, but he 

declined the cross-examination.  She, therefore, submits that the 

question of prejudice did not survive.   

 

6. Learned P.O. further submits that the scope of interference in 

judicial review by the Tribunal in enquiry matters is very limited.  The 

Tribunal has to examine as to whether enquiry was conducted by 

competent authority and whether Rules of injustice are complied with.  

The Tribunal cannot act as an appellate authority to re-appreciate the 

evidence and to arrive at its own independent findings on the evidence.  

It is only a case where finding is perverse or it is a case of no evidence, in 

that event only, the Tribunal can interfere. 

 

7. The charge framed against the Applicant in D.E. is as under :- 
 

 “rqEgh] uçiksf'k@fouksnflax fot;flax pOgk.k us-iksyhl eq[;ky; lksykiwj 'kgj iksyhl çf'k{k.k fo|ky;] ejksG] eqacbZ 
;sFks ewyHkwr iksyhl çf'k{k.k ?ksr vlrkuk [kkyhy çek.ks dlqjh dsY;kps lÑr n'kZuh fnlwu ;srs- 
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  fnukad 30@08@2010 jksth ldkGh 9-20 rs 9-35 ok- ps lqekjkl rqEgh rqeps lgçf'k{k.kkFkhZ uçiksf'k@728 
lfpu ,dukFk xk;dokM & Hkjrh ftYgk tGxko ;kaps'kh çf'k{k.k oxkZe/;s gtj vl.kk&;k loZ çf'k{k.kkFkhaZP;k le{k 
vkivkilkr ,desdkauk f'kohxkG dsyhr-   rqEgh uçiksf'k@728 lfpu ,dukFk xk;dokM ;kl ^^xxxxxxxxx** 
v'kk vokZP; o v'yhy f'kO;k fnY;k-  ifj.kkeh uçiksf'k@728 lfpu ,dukFk xk;dokM ;ku¢ rqEgkl çf'k{k.k oxkZe/;s 
iMysY;k ykdMh BksdGk Qsdwu ekjY;kus rqeP;k MkO;k gkrkr Hkkj ykxwu MkO;k gkrkps gkM eksMys-  lnj ?kVusckcr rqEgh 
ofj"Bkauk dks.kR;kgh çdkjs dYiuk u nsrk vkiY;k fo#) dkjokbZ gksÅ u;s ;k mís'kkus oxkZr iGr ;sr vlrkuk ik; 
?kl:u iMY;keqGs ekj ykxyk vlk tckc fnysyk vkgs-  ;ko:u rqepk csf'kLr o tckcnkji.kk fnlwu ;srks- 
 

  rqeP;k ;k fof'k"V o cstckcnkj orZukeqGs rqEgh] eqacbZ iksyhl ¼f'k{kk o vfiys½ fu;e 1956 e/khy fu;e 3 
vUo;s dks.kR;kgh f'k{ksl ik= Bj.kkj vkgkr-” 

  

8. Before adverting to the facts of the case, it will be apposite to 

highlight well settled judicial principles to be borne in mind while dealing 

with the punishment imposed post DE and the scope of interference by 

the Tribunal.  In view of decision of Hon’ble Supreme Court in (2015) 2 

SCC 610 [Union of India Vs. P. Gunasekaran], Civil Appeal 

No.5848/2021 [Union of India & Ors. Vs. Dalbir Singh], following 

principles are culled out and Tribunal in judicial review shall not : 

(i)  re-appreciate the evidence; 

(ii) interfere with the conclusions in the enquiry, in case the same has 
been conducted in accordance with law; 

(iii) go into the adequacy of the evidence; 

(iv) go into the reliability of the evidence; 

(v) interfere, if there be some legal evidence on which findings can be 
based. 

(vi) correct the error of fact however grave it may appear to be; 

(vii) go into the proportionality of punishment unless it shocks its 
conscience.” 

 

9. Thus, the burden of proof in departmental proceedings is not of 

beyond reasonable doubt as is the principle in the criminal trial, but 

probabilities of the misconduct.  Therefore, strict standard of proof or 

applicability of the provisions of Evidence Act stands excluded.  Suffice to 

say, the penalty in DE can be imposed on findings recorded on the basis 

of preponderance of probability.  All that Tribunal needs to see as to 

whether full and fair opportunity has been given to the delinquent 
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observing the principles of natural justice and finding is based on some 

evidence.   

 

10. Now turning to the facts of the case, the main contention raised by 

learned Advocate for the Applicant is of non-examination of Police 

Constable Sachin Gaikwad and use of statements of six witnesses 

recorded in preliminary enquiry without recording their statements 

afresh.  In this behalf, notably, incident occurred on 30.08.2010 and 

preliminary enquiry was conducted wherein on next day i.e. on 

31.08.2010.  Preliminary Enquiry Officer recorded statements of six 

Police Constables viz. Anil M. Rathod, Ravindra Uike, Prashant J. Yadav, 

Navnath Khodke, Sandip Jambhale and Sharad J. Bawadekar who have 

witnessed the incident.  The statements of these witnesses are at Page 

Nos.124 to 139 of Paper Book.  These witnesses were also cited in 

charge-sheet issued to the Applicant.  The perusal of these statements 

reveals that there was altercation in between Applicant and Police 

Constable Sachin Gaikwad wherein Applicant abused Sachin Gaikwad in 

a very filthy provocative and offensive language which provoked Sachin 

Gaikwad.  He threw wooden log towards the Applicant causing fracture 

to his hand.  The copies of the statements of these witnesses recorded in 

preliminary enquiry were admittedly supplied to the Applicant in DE.  

That apart, all those witnesses were called for recording their statements 

in regular DE.  In regular DE, their statements recorded in preliminary 

enquiry were read over to them and they admit that those were recorded 

as per their version and admitted the contents to be true and correct.  

Notably, the opportunity of cross-examination was given to the Applicant, 

but pertinent to note, the Applicant declined to cross-examine any of the 

witness.  Indeed, Applicant earlier tendered letter dated 08.11.2010 (Page 

No.89 of P.B.) to the Enquiry Officer which shows that he was called 

upon to remain present in enquiry on 12.11.2010.  In letter, he stated 

that he do not want to cross-examine any of the witnesses and further 

stated that he has no objection even if their examination in chief is 

recorded in his absence.  All that he stated that after examination is 
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over, he will examine one defence witness.  Thereafter on 12.11.2010, all 

those six witnesses were called for recording their deposition and admits 

whatever they stated in their statements recorded in preliminary enquiry 

is correct and they have nothing to add more.  The Applicant was called 

upon to cross-examination the witnesses, but he declined to cross-

examine any of the witnesses.  Page Nos.83 to 88 of P.B. are the 

proceedings to that effect.  Thus, Applicant did not challenge the 

correctness of the statements made by the witnesses and declined to 

cross-examine them.  As such, this is not a case where statements were 

used without giving opportunity to the Applicant to cross-examine the 

witnesses and to demonstrate that whatsoever they deposed is incorrect.  

Indeed, their statement remain unchallenged.      

 

11. True, ideally in regular enquiry, the statement of witnesses need to 

be recorded afresh in terms of strict rules of Evidence Act.  However, as 

stated above, strict rules of Evidence Act are not applicable to domestic 

enquiry.  That apart, the witnesses were called during regular enquiry 

and they admit correctness of the statements made by them and 

opportunity of cross-examination has been also given to the Applicant.    

 

12. In such situation, now Applicant cannot raise any such grievance 

of non-recording the statements of witnesses afresh in regular enquiry.  

Indeed, by application dated 08.11.2010, he allowed Enquiry Officer to 

record the statements of witnesses even in his absence stating that he 

does not want to cross-examine the witnesses.  In such situation, the 

submission advanced by learned Advocate for the Applicant that non-

recording of statements of witnesses afresh has caused prejudice to the 

Applicant is totally fallacious.  The record clearly demonstrates that no 

prejudice has been caused to the Applicant by non-recording the 

statements of witnesses afresh in DE.  In law, all that requirement is that 

no statement of witnesses could be used in DE unless opportunity of 

cross-examination is given to the delinquent.  In the present case, 

opportunity of cross-examination has been given to the Applicant, but he 
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declined to cross-examination the witness and resultantly whatever 

witnesses stated has gone unchallenged.   

 

13. Reliance placed by learned Advocate for the Applicant on AIR 1958 

SC 300 [Khem Chand Vs. Union of India & Ors.] is totally misplaced.  

In that case, dismissal from service was set aside on the ground that 

before dismissal, reasonable opportunity of hearing was not given to the 

delinquent.  In Para No.24, Hon’ble Supreme Court summarized 

necessary requirements which are as under :- 

“24. To summarise: the reasonable opportunity envisaged by the 
provision under consideration includes- 

(a) An opportunity to deny his guilt and establish his innocence, which he 
can only do if he is told what the charges levelled against him are and the 
allegations on which such charges are based; 

(b) an opportunity to defend himself by cross-examining the witnesses 
produced against him and by examining himself or any other witnesses in 
support of his defence; and finally 

(c) an opportunity to make his representation as to why the proposed 
punishment should not be inflicted on him, which he can only do if the 
competent authority, after the enquiry is over and after applying his mind 
to the gravity or otherwise of the charges proved against the government 
servant tentatively proposes to inflict one of the three punishments and 
communicates the same to the government servant.”  

 Whereas in the present case as stated above, an opportunity to 

cross-examine the witnesses is already given to the Applicant, but he 

declined to cross-examine the witnesses.  Therefore, the question of non-

opportunity or any kind of prejudice does not survive.    

 

14. Similarly, reliance placed by learned Advocate for the Applicant on 

the decision of Hon’ble Supreme Court in (2009 2 SCC 570 [Roop Singh 

Negi Vs. Punjab National Bank] is also of no assistance to him, since 

the facts are totally distinguishable.  In that case, the evidence collected 

by Police during investigate of crime in the form of FIR was treated as 

evidence and on that basis, employee was dismissed.  It is in that 

context, Hon’ble Supreme Court held that evidence collected during 
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investigation by Investigating Officer in Criminal Case could not be 

treated to be evidence in disciplinary proceedings.  As such, it was a case 

of no evidence before Enquiry Officer and no witness was examined.  

Therefore, in fact situation, the order of dismissal was set aside.   

 

15. Insofar as grievance of non-examination of Police Constable 

Santosh Gaikwad in enquiry is concerned, ideally he being star witness 

ought to have been examined, but not examined.  However, here material 

question is whether the evidence brought on record was sufficient to hold 

the Applicant guilty and if the material brought on record was enough to 

sustain the charge, in that event, non-examination of Police Constable 

Santosh Gaikwad is of hardly any significance much less fatal to the 

Respondents.  All that, the evidence of Police Constable Santosh 

Gaikwad would have been in the nature of corroboration to the evidence 

on record.  Therefore, in my considered opinion, non-examination of 

Police Constable Santosh Gaikwad ipso-facto does not render 

punishment illegal.   

 

16. Material to note, Police Constable Santosh Gaikwad was also 

subjected to enquiry for the said incident and punishment of recovery of 

one month pay was imposed upon him by order dated 21.12.2012.  

Indeed, Police Constable Santosh Gaikwad was provocated by the 

Applicant by hurling filthy and dirty abuses which is unbecoming to the 

public servant.  It should not be forgotten that the incident occurred 

while Applicant was in training i.e. in formative stage of service.  The 

abuses hurled by him as quoted in charge-sheet is per se unbecoming to 

an employee in disciplined Police Force and amounts to serious 

misconduct.  He failed to maintain decorum and dignity.   

 

17. Notably, the Applicant in his final statement of defence filed on 

13.12.2010 (Page No.35 of P.B.) though initially denied the charge, 

ultimately apologized for the misconduct and prayed to give opportunity 
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of service.  In this behalf, Para Nos.8 and 9 of his final defence statement 

is material which is as under :- 
 

 “8½     eh vkiY;k fun'kZukl vk.kwu nsrks dh] lfpu xk;dokM ;kus çkFkfed pkSd'kh e/khy tckcke/;s eh R;kps 
cfg.khcíy ts v'yhy mn~xkj dk<ys rs uewn dsys vkgs] R;kcíy ,dkgh ljdkjh lk{khnkjkus R;kl nqtksjk fnysyk 
ulrkukgh lnjps mn~xkj gs tlsP;k rls nks"kkjksikr uewn d:u ek÷;k dlqjhps xkaHkh;Z ok<fo.;kpk R;kekxs mís'k vlkok 
vls eyk okVrs-okLrfod lnjps v'yhys 'kCn eh mPpkjys uOgrs-  ek= vkEgh nks?kkauh ,desdkauk th f'kchxkG dsyh 
R;ke/;s lkekU; ek.klkaP;k rksaMh vlysY;k o usgeh okijr vlysY;k T;kapk fo/khfu"ks/k dks.khgh ckGxr ukgh v'kk 
f'kO;kapk okij vkEgk nks?kkadMwu gh >kysyk gksrk gs eyk ekU; vkgs ijarq uçiks"kh lfpu xk;dokM ;kauh eyk dsysY;k 
xaHkhj nq[kkirheqGs R;kaps fo#) dBksj dkjokbZ gksÅ u;s Eg.kwu R;kauh eh R;kl R;kps cfg.kh o:u vokZP; Hkk"ksr f'kohxkG 
dsY;kps [kksVs lkafxrY;kph 'kD;rk ukdkjrk ;sr ukgh- 
 
9½ fuosnukP;k 'ksoVh eh vkiY;k fun'kZukl vk.kwu nsrks dh] uçiks'kh lfpu xk;dokM ;ku¢p vkØed 
(aggressive) gksÅu eyk xaHkhj Lo:ikph t[ke dsY;kus R;kal lsosrwu dk<wu Vkd.;kr vkys vlrkuk eyk ek= eh 
nq[kkoysyh O;äh (aggrieved) vlwugh cMrQhZph dBksj f'k{kk ns.;kps çLrkfor dsY;kus o lnjph f'k{kk dk;e 
dsY;kl eyk R;kuarj 'kkldh; rlsp [kktxh uksdjhgh feG.kkj ulY;kus ek>s ;kiq<hy loZ vk;q"; m/oLr gks.kkj vlwu 
ek÷;k o;kso`) vkbZ&ofMykapk vk/kkjgh ukghlk gks.kkj vlY;kus R;k ekufld /kDD;krwu rs ckgsj iMw 'kd.kkj ukghr-  
eyk ofMyksikftZr 'ksrh oxSjs dkgh ulY;kus vkf.k eyk uksdjh f'kok; i;kZ; ulY;kus eyk tx.® v'kD; gks.kkj vkgs-
rjh Ñi;k vki.k ;k loZ ckchapk n;kGw vardj.kkus fopkj d:u ek>h iksyhl f'kikbZ inkoj fu;qä gks.;klkBh eh 
ç;Rukph ijkdk"Vk d:u ;'k feGoys vlY;kus vkf.k çf'k{k.kkP;k lq#okrhykp ek÷;kdMwu >kysY;k dLrqjhcíy 
eykgh i'pkrki >kY;kus ek÷;kfo#) lkSE; dkjokbZ d:u eyk lq/kkj.;kph ,d la/kh |koh v'kh dGdGhph fouarh eh 
vki.kkl ;k fuosnuk}kjs djhr vkgs-** 

  

18. Initially, Applicant was dismissed from service.  Appeal was also 

dismissed.  But in revision, order of dismissal was set aside having found 

disproportionate and punishment of withholding the increments of 5 

years with cumulative effect was imposed.  This punishment imposed in 

revision cannot be said disproportionate to the proven misconduct.   

 

19. Suffice to say, this is not a case where finding is perverse or based 

on no evidence so as to interfere in judicial review.  There is no breach of 

principles of natural justice and full and fair opportunity was given to the 

Applicant at every stage of enquiry.  Thus, having examined the matter 

on the touchstone of principles enunciated by Hon’ble Supreme Court in 

Gunasekaran’s case and Dalbir Singh’s case, I see no reason to 

interfere in the punishment.  The order of punishment is totally 

indefeasible and challenge to the same is without any merit. 

 

20. Insofar as order dated 06.07.2017 granting 50% pay and 

allowances for out of service period restricting to preceding 3 years is 

concerned, it is in consonance with Rule 70(4)(5) of ‘Rules of 1981’ which 

inter-alia empowers competent authority to determine quantum of pay 
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and allowances which has been restricted to three years preceding the 

date of reinstatement.  In the present case, the Applicant was not fully 

exonerated in DE.  Initially, he was dismissed from service, but in 

revision, punishment was modified imposing punishment of withholding 

of increment for five years with cumulative effect.  As such, it being not a 

case of clear exoneration, he cannot claim full pay and allowances for out 

of service period.  Even if dismissal is set aside, the finding holding him 

guilty was upheld in the revision.   Suffice to say, the Applicant, 

therefore, cannot claim full pay and allowances.  The competent 

authority rightly granted 50% pay and allowances for the out of service 

period restricting it to preceding three years as provided in Rules.  

Therefore, the challenge to the order dated 06.07.2017 holds no water.  

Hence, the following order.  
   

  O R D E R 
 

 The Original Application stands dismissed with no order as to 

costs. 

 

             Sd/- 
             (A.P. KURHEKAR)        

                 Member-J 
                  
     
Mumbai   
Date :  14.06.2023         
Dictation taken by : 
S.K. Wamanse. 
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