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JUDGMENT 
 

 
1. The Applicant has challenged the order dated 03.05.2014 thereby 

terminating his services from the post of Police Constable exercising 

Clause 78(1)(viii) of Maharashtra Police Manual, 1999 invoking 

jurisdiction of this Tribunal under Section 19 of the Administrative 

Tribunals Act, 1985. 

  

2. Shortly stated facts giving rise to this O.A. are as under :- 

 

 The Applicant was appointed as Police Constable by order of 

Respondent No.3 – Deputy Commissioner of Police, Armed Police, 

Mumbai by order dated 12.09.2012 on probation.  Accordingly, the 

Applicant joined Police Training Centre, Akola.  However, during the 

course of training, he remained absent without permission and secondly, 

offence under Section 379 of Indian Penal Code came to be registered 

against him vide Crime No.114/2013 in Police Station, Akola on the 

allegation of committing theft of ATM Card of his room-mate Shri 

Bhagwan Magar and had withdrawn Rs.23,000/- from the Bank.  On 

05.03.2014, the Applicant reported on duty by making an application 

stating that due to death of his maternal grandfather because of 

Tuberculosis (TB), he had to leave the Training Centre and requested to 

get him join.  However, he was not allowed to join.  Later, Respondent 

No.3 - Deputy Commissioner of Police by order dated 03.05.2014 

terminated the Applicant’s services invoking Clause 78(1)(iii) of 

Maharashtra Police Manual, 1999, which is under challenge in the 

present O.A.    

 

3. At this juncture, it would be apposite to reproduce the contents of 

impugned order dated 03.05.2014, which are as under :- 

 

“iksyhl f'kikbZ çf'k{k.kkFkhZ Øekad 508 ¼Nkrh Ø-17268½ jkgqy nkewjko iokj ;kauk ;k vkns'kk}kjs 
dGfo.;kr ;srs dh] R;kaP;k lsosph ;k [kkR;kl ;kiq<s vko';drk ulY;keqGs R;kauk gs vkns'k LohdkjY;kP;k 
fnukadkiklwu egkjk"Vª iksyhl fu;ekoyh 1999 Hkkx&1 e/khy fu;e Øekad 78¼1½¼VIII½ vUo;s R;kaph 
lsok lekIr dj.;kr ;sr vkgs-** 
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4. It would be also apposite to reproduce Condition Nos.7, 9 and 10 

of appointment order dated 12.09.2012 relied upon by the learned 

Presenting Officer, which are as under :- 

 

“7- lnjps çf'k{k.k çf'k{k.k vki.kkl lek/kkudkjdjhR;k iw.kZ djkos ykxsy-  rlsp R;klkBh foghr 
dsysY;k ijh{kse/;s vki.kkl ,dw.k 4 laËkhr mÙkh.kZ Ogkos ykxsy-  lnjp¢ çf'k{k.k vki.k lek/kkudkjdjhR;k iw.kZ 
u dsY;kl vFkok ijh{kse/;s fofgr laËkhr mÙkh.kZ u >kY;kl vkiys lsok dks.kR;kgh osGh lekIr dj.;kr ;sbZy- 
rlsp R;k dkyko/khrhy ns; okf"kZd osruok<h vki.kkl feG.kkj ukghr- 
 
9-  çf'k{k.k dkyko/khr vki.kke/;s dks.kR;kgh çdkjpk nks"k vk<GY;kl fdaok çf'k{k.k dj.;kr vki.k 
gsrq%iqjLdj VkGkVkG dsY;kl fdaok dks.kR;kgh çdkjps xSjorZu dsY;kl vkiyh lsok iksyhl fu;e vkf.k 
fu;ekoyh Hkkx&1 e/khy fu;e Ø-78¼1½¼VIII½ vUo;s dks.krsgh dkj.k u nsrk dsOgkgh lekIr dj.;kr 
;sbZy fdaok eqacbZ iksyhl ¼f'k{kk o vihy½ fu¸ke 1956 e/khy rjrqnhuqlkj lsok lekIr dj.;kr ;sbZy- 
 
10- çf'k{k.k dkyko/khr vki.kkal dks.kR;kgh çdkjph lqêh feG.kkj ukgh- çf'k{k.k dkyko/khr ofj"B 
vf/kdk&;kaP;k ijokuxhf'kok; vki.k xSjgtj jkfgY;kl vFkok ofj"B vf/kdk&;ka'kh@lgdk&;ka'kh xSjorZu 
dsY;kl vFkok jtk feG.;klkBh dks.kR;kgh çdkjps [kksVs nk[kys@çek.ki= lknj dsY;kps fun'kZukl vkY;kl 
vkiyh lsok dks.krsgh dkj.k u nsrk dsOgkgh lekIr dj.;kr ;sbZy-** 

 

5. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought 

to assail the legality and validity of the impugned order dated 03.05.2014 

on following grounds :- 

 

 (i) The appointing authority of the Applicant is Respondent 

No.2 – Commissioner of Police, Mumbai but impugned termination 

order being issued by Deputy Commissioner of Police, Armed Police 

is bad in law, since it is only appointing authority i.e. 

Commissioner of Police is competent to terminate the services of 

the Applicant in law, as provided under Article 311(2) of the 

Constitution of India.   

 

(ii) Though impugned order dated 03.05.2014 is couched in 

such a language which seems to be simplicitor termination of 

service on probation in law, it is the order of termination of service 

attributing serious misconduct viz. unauthorized absence from 

training school and secondly, registration of criminal offence 

against the Applicant.  Therefore, it is stigmatic and punitive 

termination, which is not permissible in absence of regular D.E. 

giving fair opportunity of hearing to rebut the charges levelled 

against him.  He, therefore, submits that the impugned order is in 



                                                                                         O.A.598/2016                              4

contravention of the provisions of Maharashtra Police (Punishment 

& Appeal) Rules, 1956 as well as settled legal position of law.  He 

has pointed out that though the impugned order seems to be 

innocuous order, the Tribunal is required to lift the veil to see the 

real circumstances and the foundation of the order to find out 

whether it is simplicitor discharge from probation or punitive.  

    

6. Per contra, Ms. N.G. Gohad, learned Presenting Officer sought to 

justify the impugned order inter-alia contending that the Applicant was 

on probation and in view of Condition Nos.9 and 10 of appointment order 

(reproduced above).  It is simplicitor termination of service during 

probation which does not require full pledge departmental enquiry.  She, 

therefore, submits that the impugned order dated 03.05.2014 is in 

consonance with the Conditions mentioned in the appointment order.  As 

regard competency of Respondent No.3 – Deputy Commissioner of Police, 

she submits that the appointment of the Applicant was under the order 

of Deputy Commissioner of Police, and therefore, Deputy Commissioner 

was competent to terminate the services of the Applicant.  In this behalf, 

reference is made to Office Order dated 02.08.2010 (Page No.35 of Paper 

Book) issued by Office of Police Commissioner, Mumbai stating that in 

case of appointment of Police Constable after June, 1993, the appointing 

authority is Deputy Commissioner of Police and such matters of 

termination need not be sent to the Office of Commissioner of Police.      

 

7. Shri Bandiwadekar, learned Advocate for the Applicant referred to 

various decisions of Hon’ble Supreme Court as well as decision rendered 

by the Tribunal to substantiate his contention that in facts and 

circumstances of the case, the impugned order is not simplicitor order of 

discharge from probation but in reality, it is founded on alleged 

misconduct, and therefore, without holding regular enquiry, the same is 

punitive and impermissible in law.  
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 (I) The question as to in what circumstances and how the 

services of a probationer can be terminated has been considered by 

the Hon’ble Supreme Court in AIR 1974 SC 2192 [Samsher 

Singh Vs. State of Punjab and Anr.] wherein it has been held as 

under :- 

 

 “No abstract proposition can be laid down that where the services of 
probationer are terminated without saying anything more in the 
order of termination that it can never amount to a punishment in the 
facts and circumstances of the case.  If a probationer is discharged 
on the ground of misconduct or inefficiency or for similar reason 
without a  proper  enquiry  and without  his  getting  a  reasonable 
opportunity of showing cause against his discharge it may in a 
given caseamount to removal from service within the meaning of 
Article 311(2) of the Constitution.  

Before a probationer is confirmed the authority concerned is under 
an obligation to consider whether the work of the probationer is 
satisfactory or whether he is suitable for the post. In the absence of 
any Rules governing a probationer in this respect the authority may 
come to the conclusion that on account of inadequacy for the job or 
for any temperamental or other object not involving moral turpitude 
the probationer is unsuitable for the job and hence must be 
discharged.  No punishment is involved, in this.   The authority may 
in some cases be of the view that the conduct of the probationer 
may result in dismissal or removal on an inquiry.  But in those 
cases the authority may not hold an inquiry and may simply 
discharge the probationer with a view to giving him a chance to 
make good in other walks of life without a stigma at the time of 
termination of probation. If, on the other hand, the probationer is 
faced with an enquiry on charges of misconduct or inefficiency or 
corruption, and if his services are terminated without following the 
provisions of Article 311(2) he can claim protection. In Gopi Kishore 
Prasad v. Union of India AIR 1960 SC 689 it was said that if the 
Government proceeded against the probationer in the direct way 
without casting any aspersion on his honesty or competence, his 
discharge would not have the effect of removal by way of 
punishment. Instead of taking the easy course the Government 
chose the more difficult one of starting proceedings against him and 
branding him as a dishonest and incompetent officer. 

The fact of holding an inquiry is not always conclusive. What is 
decisive is whether the order is really by way of punishment. (See 
State of Orissa v. Ramnarain Das [1961] 1 SCR 606 = (AIR 1961 SC 
177).  If there is an enquiry the facts and circumstances of the case 
will be looked into in order to find out whether the order is one of 
dismissal in substance (See Madan Gopal v. State of Punjab (1963) 
3 SCR 716 = (AIR 1963 SC 531).  In R.C. Lacy v. State of Bihar (Civil 
Appeal No. 590 of 1962 decided on 23.10.1963 (SC) it was held 
that an order of reversion passed following an enquiry into the 
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conduct of the probationer in the circumstances of that case was in 
the nature of preliminary inquiry to enable the Government to 
decide whether disciplinary action should be taken.  A probationer 
whose terms of service provided that it could be terminated without 
any notice and without any cause being assigned could not claim 
the protection of Article 311 (2). (See R.C. Banerjee v. Union of India 
(1964) 2 SCR 135 = (AIR 1963 SC 1552).   A preliminary inquiry to 
satisfy that there was reason to dispense with the services of a 
temporary employee has been held not to attract Article 311 (See 
Champaklal G. Shah v. Union of India (1964) 5 SCR 190 = (AIR 
1964 SC 1854).   On the other hand, a statement in the order of 
termination that the temporary servant is undesirable has been 
held to import an element of punishment (See Jagdish Mitter v. 
Union of India A.I.R. 1964 S.C. 449). 

If the facts and circumstances of the case indicate that the 
substance of the order is that the termination is by way of 
punishment then a probationer is entitled to attract Article 311. The 
substance of the order and not the form would be decisive (See K.H. 
Phadnis v. State of Maharashtra (1971) Supp. SCR 118) = (AIR 
1971 SC 998).. 

An order terminating the services of a temporary servant or 
probationer under the Rules of Employment and without anything 
more will not attract Article 311.  Where a departmental enquiry is 
contemplated and if an enquiry is not in fact proceeded with Article 
311 will not be attracted unless it can be shown that the order 
though unexceptionable in form is made following a report based on 
misconduct. (See State of Bihar v. Shiva Bhikshuk (1971) 2 SCR 
191 = (AIR 1971 SC 1011).” 

(II) In Jarnail Singh Vs. State of Punjab (1987) SCR 1022, the 

Hon’ble Supreme Court held as under :- 

“When an allegation is made by the employee assailing the order of 
termination as one based on misconduct though couched in 
innocuous terms, it is incumbent on the court to lift the veil and to 
see the real circumstances as well as the basis and foundation of 
the order complained of.  In other words, the Court, in such a case, 
will lift the veil and will see whether the order was made on the 
ground of misconduct, inefficiency or not.” 

(III) In Hari Ram Maurya Vs. Union of India & Ors. [2006 

SCC (L & S) 1677, the Hon’ble Supreme Court observed that even 

where employee is under temporary employment, his services 

cannot be terminated on a charge of bribery without holding 

enquiry and thereafter acting in accordance with law.  It is held as 

under :-   
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“From the order of termination Annexure P-7, it appears that the 
same refers to the show-cause notice dated 20.8.2002 which is to 
be found at Annexure P-5. It is stated therein that the appellant 
demanded kickback with a view to help the complainant to get a 
favourable order in the pension matter.  That being so, there was a 
clear charge of bribery leveled against the appellant.  No doubt, the 
appellant was a temporary employee, but if he is sought to be 
removed on the ground that he was guilty of the charge of bribery, it 
becomes necessary for the respondent Union of India to hold an 
inquiry and thereafter to act in accordance with law.  In this case, 
admittedly, no inquiry was conducted, and that is obvious even 
from Annexure P-7, the letter described as disengagement of causal 
labour.  We, therefore, allow this appeal and set aside the order of 
the High Court as also the order of termination Annexure P-7 dated 
30.9.2002.  This, however, will not prevent the respondents from 
taking action in accordance with law.” 

  

 (IV) In 1996 I CAT MAT 335 (Bapu Deorao Deore Vs. 

Commissioner of Police, Nagpur & Ors.), it is held as under :- 

 

 “The impugned order of termination is an order of termination 
simplicitor which merely recites that the services of the petitioner 
are terminated i.e. from the date of its receipt by him as his services 
are no longer required.  The question as to in what circumstances 
and how the services of a probationer can be terminated, came to 
be considered by the Supreme Court in the case of Samsher Singh 
v. State of Punjab and another, reported in AIR 1974 SC 2192. 
(Para 8) 

 
 After reproducing material portion from the aforesaid judgment, it is 

observed that it is now well settled that Court can lift the veil and 
consider the real cause or reason for terminating the services of the 
Government servant under an innocuous order. 

 
 Suffice it to mention here that the contentions as raised by the 

respondents are so clear that it is because of the alleged 
misconduct on the part of the petitioner i.e. he was found involved 
in the corrupt practice of grabbing money in the aforesaid liquor 
shop, his services came to be terminated.  It is also not shown that 
under the rules of his employment, his services could be terminated 
during the probation period by an innocuous order as one before us.  
Thus, it cannot be said that the services of the petitioner during his 
probation period under the impugned order have been terminated 
either under the rules of his employment or pursuant to the 
condition attached to his appointment. 

 
 It is quite apparent from the contentions raised by the respondents 

themselves that an enquiry was held, though not a disciplinary 
enquiry in which he was found indulging in corrupt practice as 
aforesaid and, therefore, his services came to be terminated.  So, it 
is not a case wherein it can be said that the services of the 
petitioner during his probation period came to be discharged 
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without casting a stigma with a view to give him a chance to make 
good in other walks of his life.  The conclusion is inescapable that 
the services of the petitioner came to be terminated under the 
impugned order by way of punishment.  It is an admitted position 
that no enquiry as contemplated under Article 311(2) of the 
Constitution was held against the petitioner before the impugned 
order was passed.  The enquiry said to have been held against him, 
was an enquiry into the complaint filed by Shri Lakhe regarding the 
aforesaid episode.  Such an enquiry cannot take place of a regular 
enquiry as contemplated under the aforesaid Article.  It must, 
therefore, follow that since the impugned order of termination was 
passed without holding the regular enquiry as contemplated under 
Article 311(2) of the Constitution, it is bad in law inasmuch as ini 
the given facts and circumstances, there is no escape from holding 
that it was passed by way of punishment through innocuously 
worded.”         

 

 (V) The decision rendered by this Tribunal in O.A.No.316/2006 

(Ramkishan R. Jadhav Vs. The Superintendent of Police, 

Thane) decided on 21.02.2007 where in similar situation, the 

order of termination being found punitive, the same was quashed 

and set aside in view of decisions rendered by Hon’ble Supreme 

Court in Samsher Singh’s case and others (cited supra).   

 

9. In view of aforesaid legal scenario, it is no more res-integra that 

even if termination order is apparently innocuous order whether it is 

termination simplicitor or punitive has ultimately to be decided having 

regard to the facts and circumstances of each case.  Sometime, the facet 

or background of the termination order may be simplicitor but the real 

face behind it is to get rid of the services of a probationer on the basis of 

misconduct.  Therefore, it is imperative to travel beyond the order of 

termination simplicitor to find out in reality what weighed to the 

employer to terminate the services of a probationer.  Bearing in mind this 

settled legal position, now let us see whether in facts and circumstances 

of the present matter, the impugned order is simplicitor discharge from 

service or it is punitive attributing misconduct to the Applicant.    

 

10. The Respondents all that emphasized on the formal wording of the 

impugned communication that it is simple termination from service in 
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exercise of Clause 78(1)(viii) of Maharashtra Police Manual, 1999 and 

Condition Nos.8 and 9 of appointment order.  In so far as Clause 

78(1)(viii) of Maharashtra Police Manual as quoted in impugned order is 

concerned, it reads as under :- 

 

 “78(1)(viii) In all cases of discharge, the order should not mention any 
reason for discharge beyond stating that the services of the concerned 
person are no longer required.” 

 

Whereas, as per Condition No.9 of the appointment order, in the event of 

misconduct, the probationer’s services can be terminated without 

assigning any reason.   

 

11. However, as stated above, one need to find out the foundation or 

grounds which weighed Respondents to terminate the services of the 

Applicant.  If it is simplicitor termination of service on account of 

unsuitability or unsatisfactory performance, then it does not require full 

pledged D.E. and protection under Section 311(2) of the Constitution of 

India is not available in such situation.  Whereas in the present case, 

curiously in Affidavit-in-reply, the Respondents has categorically and 

specifically attributed certain misconduct to the Applicant.     

 

12. In this behalf, the averments made in Affidavit-in-reply are worth 

to note, which are as under :- 

 

 “Material to note that in Affidavit-in-reply, the Respondents sought 

to attribute misconduct to the Applicant by making following averments:- 

 

“It is submitted that the Applicant committed offence u/s 379 of IPC.  
This shows misbehaviour and misconduct during the Police training 
period of the Applicant.  Hence respondent No.3 as a competent 
authority passed the said order dated 03-5-2014 by exercising power 
enable under Rule 78(1)(viii) of the Maharashtra Police Manual 1999 
(Volume 1). 
 

 It is further submitted that during training period 
C.R.No.114/2013 was registered against him u/s 379 of IPC at Old City 
Police Station, Akola dated 18-7-2013.  In this criminal offence Applicant 
was under Magistrate Custody from 13-8-2013 to 28-8-2013.  The same 
criminal record transpired that Applicant has stolen ATM card of Axis 
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Bank of his roommate Shri Bhagwan Ramnath Magar and withdrew 
Rs.23,000/-.  This conduct of the Applicant is very serious considering 
disciplinary Police Force. 
 

 It is further submitted that during training period 
C.R.No.114/2013 was registered against him u/s 379 of IPC at Old City 
Police Station, Akola dated 18-7-2013.  In this criminal offence Applicant 
was under Magistrate Custody from 13-8-2013 to 28-8-2013.  The same 
criminal record transpired that Applicant has stolen ATM card of Axis 
Bank of his roommate Shri Bhagwan Ramnath Magar and withdrew 
Rs.23,000/-.  This conduct of the Applicant is very serious considering 
disciplinary Police Force.  In view of this the contention raised in this 
para is denied. 
 
 The said letter dated 06-8-2014 reveals only the applicant left 
training school without permission of competent authority while in 
training.  Therefore considering applicant left the training school without 
permission and his unauthorized absence Respondent No.3 intimated to 
allow applicant to resume on duty and then take action according to 
rules.  It is further respectfully submitted that Deputy Commissioner of 
Police Armed Police Worli sent detailed report which was received on 
16.04.2014.  It is respectfully submitted that Respondent No.3 in the 
said report stated that he has made enquiry against applicant and it is 
come to notice that during training period there was cognizable offence 
registered vide CR No.155/2013 under Section 379 of IPC at Old City 
Police Station, Akola and in that crime applicant was arrested and case 
was pending before competent court.” 

 

13. It is thus obvious that Respondents have attributed misconduct to 

the Applicant to get rid of him but instead of holding enquiry, they 

terminated the services of the Applicant which is in violation of Article 

311(2) of the Constitution of India, it being punitive.  Thus, the 

Respondents have attributed misconduct to the Applicant and it was ex-

facie the foundation for terminating the services of the Applicant.  If the 

Applicant had indulged in any such serious misconduct, the termination 

though it is couched in innocuous form in reality it is punitive.  Needless 

to mention one needs to see the substance of the matter and not the 

form alone.  The Tribunal is required to lift the veil and to find out real 

cause or reason for terminating the services of the Applicant.  Suffice to 

say, even if impugned order appears to be innocuous, in fact it is 

intended to punish the Applicant for misconduct.   
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14. Apart, here significant to note that the Government while rejecting 

the representation of the Applicant has specifically stated that criminal 

case was also registered against the Applicant and it was reason for 

terminating the services of the Applicant, as seen from order dated 

24.08.2015 (Page No.26 of P.B.).  As such, the reason or foundation for 

terminating the services of the Applicant has come out on record in the 

form of communication dated 24.08.2015 by none other than 

Respondent No.1 – Government of Maharashtra.  This being the position, 

there is no escape from the conclusion that impugned order is not 

simplicitor order termination.  It is punitive in reality and attracts 

protection available to the Applicant under Article 311(2) of Constitution 

of India.    

 

15. Furthermore, as per Note appended to Rule 4 of Maharashtra 

Police (Punishment and Appeal) Rules, 1956, even the probationer is also 

required to give an opportunity to show cause in writing against his 

discharge after being apprised on the grounds on which it is proposed to 

discharge him.  The Note is as follows :- 

 

“Note.-  The full procedure prescribed for holding departmental enquiry 
before passing an order of removal need not be followed I the case of a 
probationer discharged in the circumstances described in paragraph (4) 
of the Explanation to rule 3.  In such cases, it will be sufficient if the 
probationer is given an opportunity to show cause in writing against his 
discharge after being apprised of the grounds on which it is proposed to 
discharge him and his reply (if any) is duly considered before orders are 
passed.  

 

16. In addition, as rightly pointed out by the learned Advocate for the 

Applicant, in view of settled legal scenario, the Home Department, Govt. 

of Maharashtra had issued Circular dated 07.02.2009 thereby 

instructing the Department cautioning that even if case of termination of 

probationer, there should be full pledged enquiry before terminating the 

services.  Para No.2 of Circular dated 07.02.2009 is material, which is as 

under :- 
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“'kklukP;k vls fun'kZukl vkys vkgs dh] iksfyl f'kik;kaP;k ewyHkwr çf'k{k.kknjE;ku ,[kknk mesnokj okjaokj 
xSjgtj jkfgY;kl vFkok ,[kk|k mesnokjkus xSjorZu dsY;kl R;k rhu o"kkZP;k vkrhy lsok vlY;kP;k 
dkj.kkLro foHkkxh; pkSd'kh u djrk rMdkQMdh uksdjhrwu deh dsys tkrs-  v'kk mesnokjkafo#) 
fu;ekuqlkj f'kLrHkaxfo"k;d dk;Zokgh u dsY;kus mesnokjkdMwu U;k;ky;kdMs nkn ekfxrY;koj v'kk 
nkO;kaps fudky 'kklukP;k fojks/kkr tk.;kph 'kD;rk y{kkr ?ksrk ;kiq<s iksfyl f'kik;kaP;k eqykaP;k 
çf'k{k.kknjE;ku rlsp rhu o"kkZP;k vkrhy lsosrhy ,[kknk mesnokj okjaokj xSjgtj jkfgY;kl vFkok ,[kk|k 
mesnokjkus xSjorZu dsY;kps fu;ekuqlkj f'kLrHkaxfo"k;d dk;Zokgh iw.kZ d:u Eg.ktsp foHkkxh; pkSd'kh 
dj.;kr ;sÅu pkSd'khvarh nks"kh vk<GY;kl o v'kk mesnokjkl cpkokph iw.kZ la/kh fnY;kuarjp R;kP;kfo#) 
;ksX; f'k{kk ctko.;kr ;koh-** 

 

17. Unfortunately, despite aforesaid legal scenario as well as Circular 

issued by Government acknowledging the legal position of protection 

under Article 311(2) of Constitution of India, the Respondent No.3 

terminated the services of the Applicant without holding DE though it is 

punitive in nature and consequently, liable to be quashed giving liberty 

to the Respondents to proceed against the Applicant in accordance to law 

after reinstating him in service.    

 

18. In so far as ground of competency of Respondent No.3 is 

concerned, the perusal of appointment order dated 12.09.2012 reveals 

that appointing authority of the Applicant is Deputy Commissioner of 

Police and not Commissioner of Police.  As such, where the appointment 

is made by Officer in the rank of Deputy Commissioner of Police, he can 

terminate the services of the Applicant.  The termination order is also 

issued by the Officer in the rank of Deputy Commissioner of Police.  It is 

nothing on record to establish that the appointment was made by the 

Commissioner of Police.  It is for this reason in Office Order issued by 

Office of Police Commissioner dated 02.08.2010 (Page No.35 of P.B.), it is 

clarified that appointing authority of Police Constable after June, 1993 is 

Deputy Commissioner of Police and he can take decision about 

termination of service at his level.  This being the position, it cannot be 

said that Deputy Commissioner of Police was not competent to terminate 

the services of the Applicant.   

 

19. The totality of aforesaid discussion leads me to conclude that 

impugned order being punitive termination is liable to be quashed and 
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set aside in view of protection guaranteed under Article 311(2) of the 

Constitution of India.  The Respondents are, therefore, required to 

reinstate the Applicant in service, and thereafter, may proceed against 

the Applicant in accordance to law, if so advised.  In so far as period from 

the date of termination till reinstatement is concerned, the Applicant will 

not be entitled to back-wages on the principle of ‘no work no pay’.  

Hence, the following order.  

 

  O R D E R  

 

 (A) The Original Application is allowed.   

 (B) The impugned order dated 03.05.2014 is quashed and set 

aside.  

 (C) The Respondents are directed to reinstate the Applicant in 

service within a month from today, and thereafter, they can 

proceed against him in accordance to law, if so advised.   

 (D) The Applicant will not be entitled for back-wages for the 

period from termination of service till reinstatement on the 

principle of ‘no work no pay’. 

 (E) No order as to costs.   

            
 
  

    Sd/-     Sd/-    
   (MEDHA GADGIL)  (A.P. KURHEKAR)        

                 Member-A                     Member-J 
                  
     
Mumbai   
Date : 09.07.2021         
Dictation taken by : 
S.K. Wamanse. 
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