
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NO.594 OF 2020 

 
DISTRICT : THANE  

 
Shri Namdeo Rabhaji Gaykar.    ) 

Age : 66 Yrs., Occu.: Retired Assistant  ) 

Commissioner of Sales Tax,    ) 

Thane Division and residing at 102,   ) 

Varad Vinayak Plot No.105/B, Sector 50 ) 

New, Seawoods, Navi Mumbai – 706.  )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra.  ) 

Through the Secretary,    ) 
Finance Department, 6th Floor  ) 
(Extension), Madam Cama Road,  ) 
Hutatma Rajguru Chouk,   ) 
Mantralaya, Mumbai – 400 032. ) 

 
2.  The Special Commissioner of Sales ) 

Tax, M.S, Vikrikar Bhavan,   ) 
Mazgaon, Mumbai – 400 010.  )…Respondents 

 

Mr. K. R. Jagdale, Advocate for Applicant. 

Mr. A.J. Chougule, Presenting Officer for Respondents. 
 
 
CORAM       :    SHRI A.P. KURHEKAR, MEMBER-J 

                                    

DATE          :    01.09.2021 

 
JUDGMENT 

 

 
1. The Applicant has challenged the order dated 15.01.2020 whereby 

Respondent No.1 – Government of Maharashtra rejected his claim for 

interest on belated payment on gratuity and leave encashment, invoking 
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jurisdiction of this Tribunal under Section 19 of the Administrative 

Tribunals Act, 1985.   

  

2. Following are the undisputed facts giving rise to this O.A. 

 

 (i) Applicant stands retired as Assistant Commissioner, Sales 

Tax from the establishment of Respondent No.2 on 31.05.2012.  

 

 (ii) Before his retirement, the Applicant was served with charge-

sheet of D.E. on 03.09.2010 alleging some irregularities in his 

functioning under Rule 8 of Maharashtra Civil Services (Discipline 

& Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of 1979’ for 

brevity). 

 

 (iii) On the date of retirement of the Applicant, there was 

absolutely no progress in D.E. except appointment of Enquiry 

Officer.  

 

 (iv) Since gratuity and leave encashment were withheld on 

account of pendency of D.E, the Applicant has filed 

O.A.No.157/2017 for grant of retiral benefits with interest.   

 

 (v) It is during the pendency of O.A.No.157/2017, the 

Respondent No.1 had taken decision on 02.05.2017 to drop the 

D.E.   

 

 (vi) In view of decision of Government to drop D.E, the Tribunal 

disposed of O.A.157/2017 by order dated 16.06.2017 with liberty 

to the Applicant to avail further legal remedy in the matter of 

interest.   

 

 (vii) It is after disposal of O.A, the Respondent No.2 paid leave 

encashment Rs.4,28,840/- on 16.06.2017 and gratuity 

Rs.3,96,348/- on 28.09.2017.    
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 (viii)   The Applicant, therefore, made representation on 05.07.2017 

for grant of interest on the belated payment of gratuity and leave 

encashment inter-alia contending that he is deprived of his 

legitimate due without any fault on his part for more than five 

years.  

 

 (ix) The Respondent No.1, however, rejected the claim of interest 

by order dated 15.01.2020 inter-alia stating that the Government 

has closed D.E. sympathetically, since he is already retired from 

service and it is not the case of exoneration from the charges 

framed in D.E.   

 

3. It is on the above background, the Applicant has filed the present 

O.A. claiming interest on belated payment of gratuity and leave 

encashment.   

 

4. The Respondents resisted the O.A. by filing Affidavit-in-reply inter-

alia contending that in view of pendency of D.E, the Applicant was not 

entitled to gratuity and leave encashment and after decision of its 

closure, the benefits are released and denied the claim of interest.     

 

5. Shri K.R. Jagdale, learned Advocate for the Applicant vehemently 

urged that though D.E. was required to be completed within six months 

from the date of its initiation or maximum within a period of one year, no 

such steps were taken by the Respondents to complete the D.E. for five 

years and Applicant was required to approach the Tribunal by filing 

O.A.No.157/2017.  It is only after filing of O.A, the Government had 

taken decision to drop the D.E. and thereafter only, gratuity and leave 

encashment was paid.  He has further pointed out that except the 

appointment of Enquiry Officer one after other, no further steps, much 

less sincere were taken to complete the D.E. and thereby Applicant is 

deprived of his legitimate entitlement to gratuity and leave encashment.  

According to him, had D.E. completed within a stipulated period, the 

Applicant would have got his legitimate dues within reasonable time but 
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he is deprived of his legal entitlement, and therefore, the Respondents 

cannot escape from the liability to pay interest.   

 

6. The learned Advocate for the Applicant in this behalf placed 

reliance on the following decisions :- 

 

 (a) AIR 2008 SC 1077 [S.K. Dua Vs. State of Haryana]. 

 

 (b) Judgment of Hon’ble Bombay High Court in Writ Petition 

No.3492/1994 [Yuvraj N. Rode Vs. Chairman, MSEB] 

decided on 18th September, 2008. 

 

 (c) 2018 MLJ 697 [Vinodkumar Dixit Vs. State of 

Maharashtra]. 

 

 (d) Reliance also placed on G.R. dated 06.05.1991 which 

governs the situations in the matter of payment of interest 

on belated retiral benefits released after conclusion of D.E. 

or judicial proceedings.    

 

7. Per contra, Shri A.J. Chougule, learned Presenting Officer submits 

that since D.E. was pending on the date of retirement, the Applicant was 

not entitled to leave encashment and gratuity and the same were 

released after the Government had taken conscious and sympathetic 

decision to close the D.E. in view of his retirement in 2012, and 

therefore, the claim of interest is untenable.   

 

8. In view of submissions advanced at the Bar, the question posed for 

consideration is whether the Applicant is entitled to interest on the 

belated payment of gratuity and leave encashment.   

 

9. True, where a D.E. is pending against a Government servant at the 

time of his retirement, he will not be entitled to gratuity until the 

conclusion of D.E. or judicial proceedings and the issue of final order 

therein, as provided in Section 130 (1)(c) of Maharashtra Civil Services 
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(Pension) Rules, 1982 (hereinafter referred to as ‘Pension Rules of 1982’ 

for brevity).   Whereas, as per Section 129-A of ‘Pension Rules of 1982’, if 

the payment of gratuity has been authorized after three months from the 

date where its payment is become due and it clearly establish that if the 

delay in payment was attributable to administrative lapse, a Government 

servant is entitled to interest at the rate applicable to General Provident 

Fund deposits in respect of period beyond three months. 

 

10.    In so far as leave encashment is concerned, significant to note that 

as per Rule 68(1) of Maharashtra Civil Services (Leave) Rules, 1981 

(hereinafter referred to as ‘Leave Rules of 1981’ for brevity), the authority 

competent to grant leave shall suo motu sanction to a Government 

servant, the cash equivalent of leave salary in respect of period of earned 

leave at his credit subject to maximum 300 days on attaining age of 

superannuation.  Thus, obligation is cast upon competent authority to 

grant leave encashment suo motu on the date of retirement of a 

Government servant.  In this connection, it is further important to note 

that as per Rule 68(6)(a) of ‘Leave Rules of 1981’, the competent 

authority to grant leave may withhold whole or part of cash equivalent to 

earned leave where in view of such authority, there is possibility of some 

money being recoverable from him on conclusion of departmental 

proceedings or criminal proceedings pending against a Government 

servant on the date of retirement.  Suffice to say, on retirement, the 

competent authority was required to pass such specific order withholding 

leave encashment and in absence of it, there could be no reason to 

withhold leave encashment.  In so far as the facts of present case are 

concerned, there is absolutely no such order of authority competent 

withholding leave encashment, as mandated under Rule 68(6)(a) of ‘Leave 

Rules of 1981’.  The Respondent No.2 simply withhold leave encashment 

mechanically.    

 

11. At this juncture, it would be also apposite to refer G.R. dated 6th 

May, 1991 which inter-alia provides for payment of interest on belated 
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retiral benefits where the same were withheld on account of pendency of 

D.E. or judicial proceedings, which is as under :- 

 

“¼1½  lsokfuo`ÙkhP;k fnukadkyk T;k 'kkldh; deZpk&;kaP;k fo#) foHkkxh; vkf.k U;kf;d dk;Zokgh 
çyafcr vlsy vkf.k tsFks dk;Zokgh iw.kZ gksbZi;aZr minkph jDde jks[kqu Bso.;kr vkyh vlsy v'kk çdj.kh ------ 
 

¼v½ tj 'kkldh; deZpk&;kph loZ vkjksike/kwu iw.kZr% nks"keqärk >kyh vlsy vkf.k minkukP;k 
jdesps çnku] v'kh dk;Zokgh iw.kZ >kY;kuarj dj.;kr vkys vlsy rj minkukps çnku lsokfuo`ÙkhP;k 
dkGkyxrP;k fnukadkyk ns¸k >kys] vls eku.;kr ;sbZy-  tj minkukps çnku fuo`Ùkh fnukadkiklwu 
rhu efgU;k uarj dj.;kr vkys vlsy rj fuo`Ùkh fnukadkiklwu rhu efgU;k uarjP;k dkyko/khlkBh 
O;kt ns.;kr ;sbZy- 
 
¼c½ foHkkxh;@U;kf;d dk;Zokgh çyafcr vlrkuk 'kkldh; deZpkZ;kpk e`R;w >kY;kus foHkkxh; 
vkf.k U;kf;d dk;Zokgh can dj.;kr vkyh vlsy rj minkukps çnku e`R;wP;k fnukadkuarjP;k 
yxrP;k fnukadkyk rs >kys vls eku.;kr ;sbZy vkf.k tj minkukps çnku foyackus dj.;kr vkys 
vlsy rj e`R;qP;k fnukadkiklwu rhu efgU;kuarjP;k foyackP;k dkyko/khlkBh O;kt ns.;kr ;sbZy- 
 
¼d½  foHkkxh;@U;kf;d dk;Zokgh iw.kZ >kY;kuarj 'kkldh; deZpkjh iw.kZr% nks"keqä >kyk ulsy 
vkf.k l{ke çkf/kdk&;kus minkukps çnku dj.;kpk fu.kZ; ?ksryk vlsy v'kk çdj.kh l{ke 
çkf/kdk&;kus minku çnku dj.;kps vkns'k T;k fnukadkyk dk<ys vlrhy] R;k fnukadkyk minkukps 
çnku ns¸k vlsy vls eku.;kr ;sbZy-” 

 

12. On the above background, now let us see the decision taken by the 

Government in respect of closer of D.E. by order dated 02.05.2017, 

which is as under :- 
 

“nks"kkjksikP;k vuq"kaxkus lfoLrj foHkkxh; pkSd'kh dj.;klkBh 'kklu vkns'k fn-08@03@2011 vUo;s Jh- 
vkuanflax /kuflax ikVhy] foØhdj mik;qä ¼fu/kkZj.kk½ cW-130] ufjeu i‚baV] eqacbZ ;kaph lknjdrkZ 
vf/kdkjh Eg.kwu rlsp çknsf'kd foHkkxh; pkSd'kh vf/kdkjh] dksd.k Hkou] uoh eqacbZ ;kaph fn-22@03@2011 
P;k 'kklu vkns'kkUo;s pkSd'kh vf/kdkjh Eg.kwu fu;qäh dj.;kr vkyh-  rnuarj Jh- ch-,u- eqnxy] foØhdj 
mik;qä ¼jks-uh-½ ;kaph 'kklu vkns'k fn-27@0 8@2012 vUo;s pkSd'kh vf/kdkjh Eg.kwu fu;qäh dj.;kr 
vkyh-  njE;ku Jh- ch-,u- eqnxy ;kauh fn-10@11@2014 P;k i=kUo;s lnj çdj.kh nqljk foHkkxh; pkSd'kh 
vf/kdkjh use.;kckcr dsysY;k fouarhuqlkj o fo'ks"k foØhdj vk;qä dk;kZy;kus fn-13@02@2015 P;k 
i=kUo;s dsysY;k f'kQkj'khuqlkj fn-17@03@2015 P;k 'kklu vkns'kkUo;s ;kcíy Jh- eqnxy ;kaP;k ,soth 
Jh- lq-uk- j.k[kkacs] çknsf'kd foHkkxh; pkSd'kh vf/kdkjh] dksd.k Hkou] uoh eqacbZ ;kaph pkSd'kh vf/kdkjh 
Eg.kwu fu;qäh dj.;kr vkyh-  rFkkfi çknsf'kd foHkkxh; pkSd'kh vf/kdkjh] dksd.k Hkou] uoh eqacbZ ;kauh fn- 
11@0 8@ 2016 P;k i=kUo;s dsysY;k fouarhuqlkj rlsp fo’ks”k foØhdj vk;qä ;kauh fn-03@09@2016 
vUo;s lknj dsysY;k çLrkokP;k vuq"kaxkus 'kklu vkns'k fn- 14@10@2016 vUo;s Jh- lq- uk-j.k[kkacs ;kaph 
pkSd'kh vf/kdkjh Eg.kwu dsysyh fu;qäh jí d:u çknsf'kd foHkkxh; pkSd'kh vf/kdkjh] dksd.k Hkou] uoh 
eqacbZ ;kaph ;kph inukekus pkSd'kh vf/kdkjh Eg.kwu fu;qäh dj.;kr vkyh- 
 
 Jh- ukenso jaHkkth xk;dj]lgk;d foØhdj vk;qä ¼ls-fu-½ gs fn- 31@05@2012 jksth lsokfuo`Ùk 
>kys vlwu R;kauk lsokfuo`Ùkhuarj Hkfo";fuokZg fu/kh o xVfoek ;kstusps ykHk vnk dj.;kr vkys vkgsr-
R;kaP;kfo#) ojhy çek.ks foHkkxh; pkSd'khph dk;Zokgh lq: vlY;keqGs R;kaps fuo`Ùkh minku o jtk jks[khdj.k 
ykHkkps çnku dj.;kr vkysys ukgh- ;kf'kok; R;kauk rkRiqjrs fuo`Ùkhosru çnku dj.;kr ;sr vkgs- lnj 
foHkkxh; pkSd'kh çdj.kh fofo/k dkj.kkaeqGs pkSd'kh vf/kdkjh osGksosGh cnykok ykxY;kus foHkkxh; pkSd'khph 
dk;Zokgh fofgr dkyko/khr iw.kZ gksÅ 'kdyh ukgh- lnj çdj.kh nh?kZ dkyko/khuarjgh foHkkxh; pkSd'kh iw.kZ 
>kY;kP;k ifj.kkeh Jh- xk;dj ;kauk R;kaps lsok fuo`Ùkh fo"k;d ykHk feG.;kiklwu oafpr jkgkos ykxys vlwu 
Fkdhr lsok fuo`Ùkh fo"k;d ykHkkaeqGs R;kauk ,d çdkjs vkfFkZd HkqnaZM lkslkok ykxysyk vkgs] ;k ckchapk fopkj 
djrk Jh- xk;dj ;kaph foHkkxh; pkSd'kh lq: Bso.;kckcrP;k O;qogk;rsP;k vuq"kaxkus l[kksy rikl.kh d:u 
Lo;aikd vfHkçk; fo'ks"k foØhdj vk;qä ;kaP;kdMwu fn- 30@03@2017 P;k i=kUo;s ekxo.;kr vkys gksrs- 
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R;koj fo'ks"k foØhdj vk;qä ;kauh fn-18@04@2017 P;k i=kUo;s lsokfuo`Ùkh fo"k;d ykHk FkdY;keqGs Jh- 
xk;dj ;kauk #-8]25]188@& brD;k jdesojhy O;ktkpk vkfFkZd HkqnaZM lkslkok ykxY;kps Li"V d:u Jh- 
xk;dj ;kaph foHkkxh; pkSd'kh l|fLFkrhr pkyw Bso.ks O;ogk;Zgh ukgh vls er O;ä dsys vkgs- 
 
  Jh- xk;dj ;kaP;kfo#) foHkkxh; pkSd'kh lq: vlY;keqGs R;kauk minku o jtk jks[khdj.kkP;k 
jdespk miHkksx ?ksrk vkysyk ukgh- ;keqGs ,d çdkjs R;kauk vkfFkZd HkqnaZM lkslkok ykxysyk vkgs- v'kk 
ifjfLFkrhr foØhdj vk;qäky;kP;k fn-18@04@2017 P;k i=kUo;s lknj dj.;kr vkysyk vgoky fopkjkr 
?ksÅu Jh xk;dj ;kaph foHkkxh; pkSd'kh fo'ks"k lgkuqHkwrhiwoZd fopkj djrk lq: Bso.ks O;ogk;Z gks.kkj 
ulY;kP;k fu"d"kkZçr 'kklu vkys vkgs- 
 
 Jh- xk;dj ;kaph R;kaP;k lsokfuo`Ùkhuarj pkyw vlysyh foHkkxh; pkSd'kh fo'ks"k lgkuqHkwrhiwoZd 
fu.kZ; ?ksÅu can dsY;keqGs rs foHkkxh; pkSd'khr nks"kh Bjysys ukghr- fdacgquk rs funksZ"k vkgsr fdaok foHkkxh; 
pkSd'kh iq<s pkyw Bso.;kr 'kklukr LokjL; ukgh vlk ;kpk vFkZ gks.kkj ukgh-  R;keqGs foHkkxh; pkSd'kh can 
djrkuk pkSd'kh lq: vlY;kP;k ifj.kkeh Jh- xk;dj ;kauk lsok fuo`Ùkh fo"k;d ykHkkP;k iznkukl gks.kk&;k 
foyacklkBh O;kt  ns;  Bj.kkj ukgh] vls Li"V d:u Jh- ukenso jaHkkth xk;dj] lgk¸;d foØhdj vk;qä 
¼ls-fu-½ ;kaP;kfo#) fn-03@09@2010 P;k 'kklu KkiukUo;s nks"kkjksii= ctkowu lq: dj.;kr vkysyh 
foHkkxh; pkSd'khph dk;Zokgh fo'ks"k lgkuqHkwrhiwoZd fopkj d:u 'kklu ;k}kjs can djhr vkgs-” 
   

 

13. Before adverting to the issue of interest, it would not be out of 

place to mention here some provisions of Departmental Enquiry Manual 

as well as instructions issued by Government by various Circulars 

prescribing time limit for completion of D.E.    

 

14. As per Clause 3.19 of Departmental Enquiry Manual, the D.Es 

need to be completed as expeditious as possible and in any case, it 

should be completed within six months from the date of issuance of 

charge-sheet.  Here, it would be material to refer Clause 3.19 of Manual, 

which is as follows :- 
 

“३.१९  �वभागीय चौकशी पूण� कर�यासाठ� कालमया�दा.-- (१) �वभागीय चौकशी श�य �तत�या 

लवकर पूण� कर�यात या!यात आ#ण कोण%याह' प(रि*थतीत हा कालावधी �वभागीय चौकशी 

कर�याचा �नण�य घेत0याचा तारखेपासून सहा म2ह3यांपे5ा अ7धक नसावा. चौकशी8या 

�न9कषा�संबंधीच ेअं�तम आदेश काढ0यानंतरच ती पूण� झाल' आहे, असे मानले जाईल. 
 

(२) तथा�प, काह' BकरणामCये उ7चत व पुरेशा कारणांसाठ� सहा म2ह3यां8या �व�न2द�9ट 

काळामCये �वभागीय चौकशी पूण� करणे श�य नसेल �वभागीय चौकशा पूण� कर�यासाठ� असलेल' 

ह' कालमया�दा वाढवून दे�याच े अ7धकार प(रHश9ट ८8या *तंभ ३ व ४ मCये नमूद केले0या 

Bा7धकाLयाला, %या *तंभा8या शीषा�खाल' �नदMशले0या मया�2दत अधीन राहून दयावेत असे शासनाने 

ठर�वले आहे. �वभागीय चौकशी मंजूर झा0या8या तारखेपासून ती पूण� कर�यासाठ� एका वषा�पे5ा 

अ7धक कालावधी वाढवून दे�यास मंOालया8या BशासकPय �वभागाने सामा3य Bशासन �वभागाची 

�वचार�व�नमय कQन अनुमती दयावी. 
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 (३) कालमया�देपे5ा वाढ'चा B*ताव सादर करताना संब7धत चौकशी अ7धकाLयाने आ#ण 

Hश*तभंग�वषयक Bा7धकाLयाने स5म Bा7धकाLयास प(रHश9ट ९ मCये अंतभूत� असले0या 

BपOात मा2हती दयावी. कालमया�देची वाढ दे�यासाठ� स5म असले0या Bा7धकाLयाने 

B*तावाची काळजीपूव�क तपासणी करावी आ#ण कमीत कमी आवSयक असले0या कालावधीची 

वाढ दयावी.ʼʼ 

 

15. Whereas following are the instructions issued by Circular dated 

30th October, 2010.   

 

“शासन असे आदेश देत आहे कP, BाथHमक चौकशीअंती तUय आढळले0या Bकरणांत 

निजक8या सहा म2ह3या8या काळात सेवा�नवWृ होणारा अ7धकार' / कम�चार' गंुतला असेल 

तर, अशा Bकरणी एक �वशषे बाब Yहणून Bाधा3याने संबं7धत अ7धकार' / कम�चाLया8या 

सेवा�नवWृी पूवZ [कमान ३ म2हने अगोदर �वभागीय चौकशी सुQ होईल व शासन सामा3य 

Bशासन �वभाग प(रपOक \मांक : सीडीआर-१०९७/१५६/B.\.१४/९७/अकरा, 2द.२४ फेdवार', 

१९९७ नुसार एकुण चौकशीची काय�वाह' एका वषा�त पूण� होईल अशा (रतीने काय�वाह' 

कर�याची द5ता eयावी. Bकरणा8या कोण%याह' टfयावर �वलंब झा0याच े �नदश�नास 

आ0यास, अशा �वलंबाला जबाबदार असणाLया अ7धकार' / कम�चाLयावर Hश*तभंग�वषयक 

कारवाईचाह' �वचार कर�यात यावा.ʼʼ 

 

16. Then again, in Circular dated 21.02.2015, the following 

instructions have been issued :- 

 

“मा. लोक आयु�त आ#ण मा. उप लोक आयु�त यांनी शासनास सादर केले0या ४० !या 

वा�ष�क अहवालात सेवा�नवWृ शासकPय कम�चाLयां8या व �नधन पावले0या शासकPय 

कम�चाLया8या Bलंgबत �वभागीय चौकशाची आ#ण %यां8या �नलंबन कालावधी8या 

�नयमना�वषयीची Bकरणे %वरेने �नकाल' काढावीत अशी Hशफारस केल' आहे. 
 

 %या Hशफारशीं8या अनुषंगाने वर'ल सदंभा�धीन आदेशातील सूचनाकड े पु3हा ल5 

वेध�यात येत आहे. याबाबत शासन असेह' आदेHशत कर'त आहे कP, hया कम�चाLया�वQCद ते 

सेवा�नवWृ होत असताना �वभागीय चौकशी चालू आहे %यां8या �वभागीय चौकशा BाथYयाने 

आ#ण %यां8या सेवा�नवWृी8या 2दनांकापासून कमाल ६ म2ह3यात पूण� होतील याची द5ता 

eयावी. hया कम�चाLयां�वQCद त े सेवा�नवWृ झा0यावर चौकशी सुQ कर�यात आल' आहे, 

%यां8या �वभागीय चौकशा BाथYयाने आ#ण चौकशी सुQ के0या8या 2दनांकापासून कमाल ६ 

म2ह3यात पूण� होतील याची द5ता eयावी. याबाबतीत �व2हत कालावधीत �नपटारा कर�यात 

आले0या Bकरणांचा �वचार कQन आ*थापन�वषयक कामे पाहणारे उप स7चव / सह स7चव 

तसेच �वभागीय चौकशी अ7धकार' यां8या गोपनीय अहवालत �वशेष अHभBाय नiदवावेत.ʼʼ 

 

17. In this behalf, reference of Circular dated 07.04.2008 is inevitable 

which specifically provides that D.E. initiated under Rule 8 of “Rules of 

1979” should be completed within six months and where it is not done so 
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and the period exceeds more than one year, the disciplinary authority is 

required to obtain extension from the concerned administrative 

department.  Furthermore, it specifically provides that where D.E. is not 

completed within 5 years or more, the Head of the Department is 

required to find out who is responsible for not completion of D.E. and he 

too, is liable for departmental proceedings for delaying departmental 

proceedings for such undue delay.   

 

18. In so far as decisions relied by the learned Advocate for the 

Applicant are concerned, in S.K. Dua’s case (cited supra), the Hon’ble 

Supreme Court observed that if there are statutory rules occupying the 

scheme, a Government servant can claim interest relying upon such 

Rules and if there are administrative instructions, guidelines or norms 

prescribed for the purpose, a Government servant can claim benefit of 

instructions or guidelines on that basis.  It has been further observed, 

even in absence of statutory rules, administrative instructions or 

guidelines, an employee can get interest under Part III of the Constitution 

relying on Articles 14, 19 and 21 of Constitution.  The Hon’ble Supreme 

Court further observed that retiral benefits are not in the nature of 

bounty.  In Yuvraj Rode’s case (cited supra), there was belated payment 

of arrears of pay which were due and payable in the year 1989 but were 

paid in September, 1994 without there being any fault on the part of 

Petitioner.   The Hon’ble High Court held that employee cannot be 

allowed to suffer because of inaction on the part of employer and 

employee is entitled to interest on the belated payment.  Accordingly, 

interest at the rate of 8% p.a. was granted.  Whereas, in Vinodkumar 

Dixit’s case (cited supra), the gratuity was withheld because of pendency 

of criminal prosecution.  The Petitioner therein retired on 1st April, 1977 

and came to be acquitted on 26.06.2009.  The Hon’ble High Court 

construed Rule 129-A of ‘Pension Rules 1982’ and held where 

Government servant is exonerated of all charges and gratuity is paid on 

conclusion of such proceeding, the payment of gratuity will be deemed to 

have fallen due on the date of retirement and accordingly, granted 
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interest for the period of delay beyond three months from the date of 

retirement in terms of Rule 129-A of ‘Pension Rules 1982’.      

 

19. Turning to the facts of the present case, the laxity and inordinate 

delay on the part of Respondent No.2 for completion of D.E. is obvious.  

The perusal of order dated 02.05.2017 indeed reveals that except 

appointment of Enquiry Officer, there was no further progress in D.E.  

Initially, the Regional Enquiry Officer, Konkan Bhawan was appointed as 

Enquiry Officer by order dated 22.03.2011.  Later, in his place, one Shri 

B.N. Mudgal was appointed as Enquiry Officer by order dated 

27.08.2012.  However, Shri B.N. Mudgal by his request letter dated 

10.11.2014 asked the Government to appoint another Enquiry Officer in 

his place and accordingly, by order dated 17.03.2015, Shri S.N. 

Rankhanbe was appointed as Enquiry Officer.  Then again, appointment 

of Enquiry Officer Shri Rankhanbe was cancelled by the Government by 

order dated 14.10.2016 and Regional Enquiry Officer, Konkan Bhawan 

was appointed as Enquiry Officer.  As such, except appointment of 

Enquiry Officer one after other, no further steps were taken for 

completion of DE.  Why D.E. was not conducted by the then Enquiry 

Officers appointed by the Government is not at all explained.  Apart, the 

disciplinary authority also did not bother to see expeditious completion 

of D.E. though Applicant stands retired way back in 2012. 

    

20. It is a matter of regret that despite specific provisions in 

Departmental Enquiry Manual, recommendations made by the Office of 

Lokayukta and various Circulars issued by the Government, adverted to 

above, the disciplinary authority simply turned blind eye to it and 

contravened the provisions with impunity.  There is absolutely no iota of 

explanation even for name-sake for not completion of D.E. within 

stipulated period of one year.  It may be noted that the charges framed 

against the Applicant were about irregularities while discharging his 

duties as Assistant Commissioner of Sales Tax and it is not a case of 

complicated charges requiring much time for D.E.  Suffice to say, the 
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laxity rather negligence on the part of disciplinary authority in not 

getting the enquiry completed is writ at large.   

 

21. As stated above, the D.E. was initiated by charge-sheet dated 

03.09.2010 and in terms of Government instructions, it ought to have 

been finished by passing final order therein maximum within one year 

upto 03.09.2011, but in vain.  The Applicant retired on 31.05.2012, and 

thereafter also, no such further steps in right earnest were taken for 

completion of D.E.    

 

22. Indeed, the scope of D.E. which is continued after retirement is 

very limited, since there would be no question of major punishment of 

removal of service or dismissal from service.  Where the D.E. is continued 

after retirement, the punishment would be restricted to reduction or 

withdrawal of pension for a specified period where a Government servant 

is found guilty in such D.E, as provided under Section 27(1) of ‘Pension 

Rules of 1982’.  This being the position, even assuming that Applicant 

held guilty for the charges framed against him, there was no justification 

to withheld gratuity or leave encashment after his retirement.  As such, 

examining the matter from this angle also, it is explicit that Applicant is 

deprived of gratuity for a period of five years on account of pendency of 

D.E, which has been ultimately closed by the Government in its own 

wisdom. 

 

23.   As regard leave encashment, as stated above, the Respondent No.2 

was required to sanction leave encashment suo motu on retirement of the 

Applicant, since there was no such conscious decision to withhold leave 

encashment as contemplated under Rule 68(a) of ‘Leave Rules of 1981’.  

Suffice to say, withholding of leave encashment to which Applicant was 

entitled on the date of retirement itself is totally bad in law.  In view of 

charges framed against the Applicant, it was not at all a case of 

possibility of recovery of some money from the Applicant where 

withholding of leave encashment could be said justified.  At any rate, in 
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absence of any such specific order as mandated under Rule 68(6)(a) of 

‘Leave Rules of 1981’ withholding of leave encashment for five years is 

totally impermissible and Applicant deserves to be compensated by way 

of interest on delayed payment of leave encashment.    

 

24. It is only after five years, the Government belatedly closed the D.E. 

Such decision ought to have been taken much earlier.  Either D.E. ought 

to have concluded on merit within stipulated period or by closing the 

same much earlier, as done by the Government belatedly.  The 

submission advanced by the learned P.O. that the Government had 

already taken sympathetic approach for closing the D.E, and therefore, 

not liable to pay interest is nothing but face-saving exercise done quite 

belatedly.  This is not a matter of charity.  Retiral benefits are not bounty 

and Government servant earned it by rendering qualified service.  It 

cannot be tinkered with in such manner.  In any case, in D.E, the 

Applicant is not held guilty and no such punishment of any kind is 

imposed.  Notably, as per Clause (a) of G.R. dated 6th May, 1991 itself in 

case of exoneration in D.E, the gratuity which is withheld on account of 

D.E. will presume to have fallen due after three months from retirement 

and a Government servant is entitled to interest on such belated period 

as reiterated by Hon’ble Bombay High Court in Vinodkumar Dixit’s case 

(cited supra).  Here, even if there is no such exoneration on merit but it 

should not be forgotten that Government in his own wisdom has closed 

the D.E. which amounts to exoneration of the Applicant from all charges.  

This being the position, the decision taken by Government to close the 

D.E. will have to be construed as exoneration of the Applicant from all 

charges and consequently, gratuity as well as leave encashment will be 

deemed to have fallen due on the date of his retirement.  It is only in 

event of conviction in criminal case or guilty in D.E, the Government 

would be justified withholding gratuity.      

 

25. Had the D.E. completed within reasonable period of maximum one 

year, the Applicant would have got his legitimate dues of gratuity and 
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leave encashment and he would have utilized the same for his family.  

However, he is deprived of his legal entitlement for a period of five years 

due to sheer laxity on the part of Respondent No.2.   

 

26. For the aforesaid reasons, I have no hesitation to sum-up that 

Applicant’s claim for grant of interest is totally indefeasible and he needs 

to be compensated by grant of reasonable interest.  Even if one give some 

latitude or concession to the Respondents, in any case, the D.E. ought to 

have been completed at least within one year from the date of his 

retirement so that he could get fruits of his service.  He retired on 

31.05.2012.  Even if D.E. was not completed due to change of Enquiry 

Officers, all that exercise ought to have been completed maximum within 

one year from 31.05.2012.  Therefore, it would be appropriate to grant 

interest for belated payment of gratuity and leave encashment from 

31.05.2013 till the date of actual payment.  Leave encashment was paid 

belatedly on 16.06.2017 and gratuity also paid belatedly on 28.09.2017, 

which was due and payable maximum upto 31.05.2013.   It is thus 

obvious that there are administrative lapses for not taking D.E. to the 

logical conclusion for five years and closure of D.E. amounts to 

exonerating the Applicant from all charges framed against him and 

Applicant’s case clearly falls within Para No.1(a) of G.R. dated 

06.05.1991.   The liability to pay interest is joint and several. 

  

27. In so far as rate of interest is concerned, in my considered opinion, 

in view of falling rate of interest, it would be appropriate to grant interest 

at the rate 7% p.a. for the belated period i.e. from 31.05.2013 till the 

date of actual payment.  The Respondents are at liberty to recover the 

same from the persons who are responsible for not completing D.E. 

within prescribed time limit.     

 

28. The totality of aforesaid discussion leads me to conclude that 

considering peculiar facts and circumstances of the case, the Applicant 

is definitely entitled to interest at the rate of 7% p.a. for the belated 



                                       O.A.594/2020                                                  14 

period as discussed above and O.A. deserves to be allowed partly.  

Hence, the following order.  

 

  O R D E R 

 

 (A) The Original Application is partly allowed. 

 (B) The Respondents are jointly or severely liable to pay interest 

at the rate of 7% p.a. from 31.05.2013 till the date of actual 

payment.   

 (C) The Respondents are directed to calculate actual amount of 

interest and it be paid within two months from today.  

 (D) No order as to costs.  

 

                                                    Sd/-     

       (A.P. KURHEKAR)        
                      Member-J 
                  
     
Mumbai   
Date :  01.09.2021         
Dictation taken by : 
S.K. Wamanse. 
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