
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

ORIGINAL APPLICATION NO.319 OF 2016 

 

DISTRICT : PUNE  

 

Dr. Narayan Dadasaheb Patil.   ) 

Retired Professor and Head of the Department, ) 

B.J. Medical College, Pune and residing at  ) 

Dhanoza Bk., Taluka : Ambejogai, Dist.: Beed.  )...Applicant 

 

                          Versus 

 

1. The State of Maharashtra.   ) 

Through Principal Secretary,    ) 

Medical Education, Mantralaya,   ) 

Mumbai – 400 032.     ) 

 

2.  The Director of Medical Education &  ) 

Research, St. Georges Hospital Compound) 

CST, Mumbai – 400 001.    ) 

 

3. The Dean.      ) 

B.J. Medical College, Pune.    )…Respondents 

 

Mr. R..M. Kolge, Advocate for Applicant. 

Ms. N.G. Gohad, Presenting Officer for Respondents. 

 
 

CORAM               :    A.P. KURHEKAR, MEMBER-J 

DATE                    :    01.07.2019 

 

JUDGMENT 
 

 

1. The Applicant has challenged the order dated 31
st

 January, 2011 issued by 

Respondent No.1 thereby rejecting his application to treat his earlier period of 

service for computation of pension.   



                                                                                         O.A.319/2016                            2

2. Shortly stated facts are as follows :- 

 

 The Applicant was appointed as Blood Transfusion Officer by Director, 

Health Services, Mumbai on temporary basis by order dated 8
th

 May, 1972 until 

further orders.   After break, again he was appointed by another order dated 

05.01.1973 for the period of one year or till the appointment of regular candidate 

through Maharashtra Public Service Commission (MPSC) whichever is earlier.  

Thus it was also temporary appointment.  Then, he was transferred to J.J. 

Hospital as Medical Officer.  In 1978, he was nominated through MPSC and by 

order dated 6
th

 June, 1978, he was appointed on the post of Lecturer in Grant 

Medical College, Mumbai.  He stands retired on 31.12.1996 on attaining the age 

of superannuation from B.J. Medical College, Pune.   After retirement, he made 

representation on 06.12.2004 to count his earlier service from 02.02.1972 till 

06.06.1978 for pension purposes and to condone the break in service in between 

the said period.  There was break in service from 02.02.1972 to 09.05.1972 for 96 

days and again from 22.04.1977 to 13.06.1977 for 53 days.  Thus, there was total 

break of 149 days in temporary service prior to his appointment through MPSC.  

However, the Respondent No.1 rejected the representation of the Applicant on 

the ground that interruption of break in service cannot be condoned, as the 

appointment of the Applicant during the said period was not regular, but purely 

temporary and his case does not fit in Rule 33 of Maharashtra Civil Services 

(Pension) Rules, 1982 (hereinafter referred to as ‘Pension Rules 1982’ for 

brevity).  The Applicant has challenged the impugned order dated 31.01.2011 in 

the present O.A.  

 

3. The Respondent Nos.1 to 3 resisted the application by filing Affidavit-in-

reply (Page 27 to 36 of Paper Book) inter-alia denying the entitlement of the 

Applicant to the relief claimed.  The Respondents contend that the earlier period 

of service of the Applicant prior to appointment order dated 06.06.1978 was 

purely temporary, and therefore, it does not fulfill the requirement of Rule 33 of 
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‘Pension Rules 1982’.  In this behalf, the Respondents placed reliance on Rule 33 

of ‘Pension Rules 1982’ which requires regular service without interruption to 

treat it as qualifying service for pension.  The Respondents also referred to 

Circular dated 03.11.2008 issued by Finance Department about the applicability 

of Rule 33 of ‘Pension Rules 1982’ and contends that the Applicant’s earlier 

service being purely temporary, it cannot be treated as qualifying service.  The 

Respondents thus sought to justify the impugned order dated 31.01.2011 

rejecting the request of the Applicant to count his earlier service for grant of 

pension.  

 

4. Shri R.M. Kolge, learned Advocate for the Applicant sought to contend that 

the Respondents ought to have condoned the interruption in the service of the 

Applicant in terms of Rules 48 & 57 of ‘Pension Rules 1982’ and his service from 

02.02.1972 upto 06.06.1978 ought to have been treated as regular service.  He 

has further pointed out that in appointment order dated 06.06.1978, there is 

stipulation that past services will be counted for leave and pension, and 

therefore, now the Respondents cannot deny his entitlement to the same.  He 

further sought to place reliance on the Judgment of Hon’ble Bombay High Court 

in Writ Petition No.2046/2010 (Sachin Dawale & Ors. Vs. State of Maharashtra) 

decided on 19.10.2013.   

 

5. Per contra, Ms. N.G. Gohad, learned Presenting Officer urged that the 

earlier appointment of the Applicant from 02.02.1972 to 06.06.1978 was purely 

temporary, that too, with break of 149 days, and therefore, it does not qualify 

pensionable service in terms of Rule 33 of ‘Pension Rules 1982’.  As regard 

applicability of Rule 48 of ‘Pension Rules 1982’, she submits that it has no 

relevance in the present facts.  She also referred to Circular issued by Finance 

Department dated 03.11.2008 as well as decision rendered by this Tribunal in 

O.A.Nos.568 & 569 of 2013 (Satish Mane Vs. Government of Maharashtra & 
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Anr.) decided on 29.09.2015, wherein in similar situation, the O.A. for treating 

ad-hoc service for pension purposes was rejected.    

 

6. Now, the question posed for consideration whether the Applicant’s service 

from 02.02.1972 to 06.06.1978 could be reckoned with as a qualifying service for 

pension purpose.   

 

7. Before adverting to the facts, it would be apposite to refer Rules 30, 33 

and 48 of ‘Pension Rules 1982’, which are as follows : 

 

 “30. Commencement of qualifying service.  

 

 Subject to the provisions of these rules, qualifying service of a 

Government servant shall commence from the date he takes charge of the post 

to which he is first appointed either substantively or in an officiating or 

temporary capacity. 

 

 

33. Service tendered under Government followed without interruption by 

confirmation counts in full as service qualifying for pension. 

 

 A Government servant who holds a permanent post substantively or 

holds a lien or a suspended lien or a certificate of permanency on the date of his 

retirement, the entire temporary or officiating service rendered under 

Government followed without interruption by confirmation in the same or 

another post, shall count in full as service qualifying for pension except the 

service rendered against one of the posts mentioned in rule 57. 

 

 48.     Condonation of interruption in service. 

 

 (1)  The appointing authority may, by order, condone interruptions in 

the service of a Government servant: 

  Provided that- 

 

(a) the interruptions have been caused by reasons beyond the  

control of the Government servant;  

 

  (b) the total service pensionary benefit in respect of which will 

be lost, is not less than five years duration, excluding one or 

two interruptions, if any; and 



                                                                                         O.A.319/2016                           5

 

  (c)  the interruption including two or more interruptions if any, 

does not exceed one year: 

  

*[Provided further that, such service of the Government 

Servant shall be count as qualified service for the purposes 

of rule 33.] 

 

 (2) The period of interruption condoned under sub-rule (1) shall not 

count as qualifying service.  

 

 (3) In the absence of a specific indication to the contrary in the service 

record, an interruption between two spells of civil service rendered 

by a Government servant under Government, shall be treated as 

automatically condoned and the per interruption service treated as 

qualifying service.  

 

 (4) Nothing in sub-rule (3) shall apply to interruption caused by 

resignation, dismissal or removal from service or for participation in 

a strike.  

 

 (5) The period of interruption referred to in sub-rule (3) shall not count 

as qualifying service.  

 

* Proviso inserted by Notification No. Senive. 2014/C.R. 100/Ser-4, dated 

18.01.2016.” 

 

8. Now, turning to the facts of the present case, initially, the Applicant was 

temporary appointed by order dated 08.05.1972 (Page No.11 of P.B.).  The 

perusal of appointment order reveals that it was purely temporary appointment 

until further orders on the post of Blood Transfusion Officer at St. George’s 

Hospital with specific stipulation therein that he will not entitle to substantive 

appointment and for the purposes of substantive appointment he need to apply 

independently when posts will be advertised.  Thereafter, by order dated 

05.01.1973, his appointment order dated 08.05.1972 was continued for one year 

or till the appointment of candidate on the post occupied by him through MPSC 

or by promotion, whichever is earlier.   In this appointment order also, there is 
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specific stipulation that this will be purely temporary appointment and by the 

said appointment, the Applicant will not be entitled to claim absorption or 

permanency and he need not apply for the substantive post whenever there will 

be advertisement by MPSC.   It is thus crystal clear from this appointment order 

that the appointment was purely temporary.   

 

9. Here, what is significant to note that these appointment orders does not 

reveal that the appointment was done by following due process of law or any 

other kind of process for appointment in Government service.  Significantly, the 

pleading of the Applicant is also conspicuously silent on this point.  It is nowhere 

his case that the posts were advertised by the appointing authority and he was 

appointed after some examinations (written or oral) which required to be 

conducted by the appointing authority while filling the post.  Suffice to say, there 

is nothing to show that the appointment was made by following due process of 

law.  True, the Applicant had requisite qualification, but that itself is not enough.  

There has to be regular process to fill-in the posts in Government.  This is one of 

the aspect to be borne in mind.   

 

10. It is thus manifest from the appointment order itself that the appointment 

of the Applicant was purely temporary, which was not made with due process of 

law, that too, with break in temporary service.  He was appointed through MPSC 

by order dated 6
th

 June, 1978.  As such, his earlier service period from 02.02.1972 

to 06.06.1978 was purely temporary basis and in that period also, there was 

interruption of 149 days in his service.     

 

11. As per Rule 30 quoted above, the qualifying service for the Government 

service shall commence from the date when he takes charge of the post to which 

his first appointed either substantively or inofficiating and temporary capacity.  In 

the present matter, in terms of appointment orders dated 08.05.1972 and 

05.01.1973, it is manifest that the Applicant was not appointed substantively or 
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inofficiating capacity and he was appointed on purely on temporary basis.  As 

such, his appointment was on temporary capacity as contemplated in Rule 30 of 

‘Pension Rules 1982’.  However, this Rule 30 cannot be read in isolation or as a 

self-contained rule as it is subject to the provisions of other Rules of ‘Pension 

Rules 1982’ which is explicit from the very opening words of Rule 30, which says 

that it is subject to provision of other Rules of ‘Pension Rules 1982’.  This being 

the position, the Applicant’s case needs to be examined in the light of Rule 33, 

which is adverted to above.   

 

12.  In so far as Rule 57 is concerned, it has absolutely no application in the 

present situation.  Rule 57 is as follows :- 

 

 “57.  Non-Pensionable service. 

  

 As exceptions to rule 30, the following are not in pensionable service:- 

  

(a) government servants who are paid for work done for Government but 

whose whole time is not retained for the public service.  

 

(b) Government servants who are not in receipt of pay but are remunerated by 

honoraria, 

(c) Government servants who are paid from contingencies.  

 

(d) Government servants holding posts which have been declared by the 

authority which created them to be non-pensionable, 

 

(e) Holders of all tenure posts in the Medical Department, whether private 

practice is allowed to them or not, when they do not have an active or 

suspended lien on any other permanent posts under Government.”  

 

 Thus, Rule 57 speaks about the non-pensionable service which has no 

relevance in the present situation.   

 

13. Here, the issue revolves on Rules 30 & 33 of ‘Pension Rules 1982’.  

Admittedly, the Applicant’s appointment prior to 6
th

 June, 1978 was temporary.  

As such, such service rendered by a person, that too, with interruption cannot be 

said regular service.  Such service by virtue of temporary appointment which was 
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done without following the relevant Recruitment Rules or due process of law will 

have to be termed as ‘irregular service’.  The word ‘temporary service’ in Rule 33 

will have to be understood in the context that it was in pursuance of 

appointment following due process of law.  Whereas, in the present case, the 

appointment of the Applicant cannot be termed with due process of law.  This 

being the position, the temporary service of the Applicant which is in fact 

irregular service in pursuance of appointment without following due process of 

law is irregular service and it cannot be counted as qualifying service.  It is more 

so, when the said temporary service period was marred with interruption or 

break.     

 

14. The above situation gets confirmation in view of clarification issued by 

Circular dated 03.11.2008.  As per this Circular, it has been clarified as follows :- 

 

v- 

Ø- 

e-uk-ls- ¼fuo`rh 
osru½ fu;e 1982 
e/khy fu;e Øekad 

eqík Li”Vhdj.k 

1 fu;e 33 vk;ksx viqjLd`r] 
gaxkeh@da=kVh 
lsok@laidkyhu lsok 
b- izdkjs dsysyh 
rkRiqjrh lsok 
fuo`frosrukgZ lsok 
Eg.kwu fg’kksckr ?ks.;kr 
;koh fdaok dls \ 

1½ [kkyhy vVhaph iwrZrk gksr vlY;klp iwohZph 
lsok fuo`rhosruklkBh fopkjkr ?ksrk ;srs% 

    v½ lacf/kr lsok fuo`frosrukgZ vl.ks             
vko’;d vkgs- 

    c½  v’kk lsoscíyP;k osrukckcrps iznku           
jkT;kP;k ,df=r fu/khrwu >kys vlys           
ikfgts-  

    d½ ;k lsosps fuo`rhosru fo”k;d nkf;Ro  jkT; 
‘kklukdMs tek >kya vlys ikfgts- 

2½  QDr fuo`rhosrukgZ vlysY;k lsoslkBh ;k 
rjrqnh ykxq jkgrhy- R;kpizek.ks fu;e 57 e/;s 
uewn dsysY;k lsokauk fuo`rhosru ykxq ukgh o 
;kizdkjP;k iwohaZP;k lsok tksMwu nsrk ;s.kkj ukgh- 

3½ iwohZph lsok uohu fuo`rhosrukgZ lsosl tkMwu 
ns.;kdfjrk [kkyhy vVhZph iwrZrk gks.ksgh vko’;d 
vkgs-% 

    v½    ‘kkldh; deZpk&;kph iwohZph fu;qDrh 
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fu;fer Lo:ikph vlkoh] Eg.ktsp R;k ‘kkldh; 
deZpk&;kph lacaf/kr inklkBh foghr dj.;kr 
vkysY;k fu;qDrh fu;ekaP;k rjrwnhaph  ¼mnk- 
o;kse;kZnk] ‘kS{kf.kd vgZrk] egkjk”Vª yksdlsok              
vk;kxkekQZr @ fuoM eaMGkekQZr              
fu;qDrh bR;knhckchph½ iwrZrk d:u              
fu;qDrh >kysyh vklkoh- 

    c½  ‘kkldh; deZpk&;kus uohu inklkBh            
dsysyk vtZ lacaf/kr dk;kZy;k}kjs@lacaf/kr            
iz’kkldh; izf/kdk&;kph ;ksX;fjR;k            
iwoZijokuxh ?ksÅu ok fofgr i/nrhps ikyu            
d:u dsysyk vlkok-  

     d½ mijksDr nksu fu;qDR;kae/;s tj [akM vlsy 
rj R;k [kaMkpk dkyko/kh cnyhP;k            
fu;ekauqlkj vuqKs; inaxzg.k vo/khgwu            
vf/kd ulkok- 

  

15. In so far as Rule 48 relied by the learned Advocate for the Applicant is 

concerned, the power of condonation of interruption in service is with the 

Government.  Furthermore, such interruption to be condoned pertain to regular 

service and not irregular service.  It applied where a person is appointed in 

regular service, and thereafter, there was some interruption in his service for 

some reasons and if it satisfies the conditions laid down in Rule 48, then the 

Government may condone such interruption.  In fact, the period of interruption 

shall not be counted as a qualifying service as expressly provided in Rule 48.  

Suffice to say, Rule 48 applies in case of interruption in regular service.  Whereas, 

in the present case, the Applicant’s service being irregular, Rule 48 have no 

application.  Apart, the Competent Authority for condoning such interruption is 

appointing authority.   

 

16. True, in appointment order dated 6
th

 June, 1978, there is Clause No.7 to 

the effect that their past services will be counted for leave and pension.  The 

learned Advocate for the Applicant was much harping on this Clause to bolster-

up his contention that the previous service of the Applicant will have to be 
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treated as pensionable on the basis of this Clause in the appointment order dated 

6
th

 June, 1978.  Thus submission of learned Advocate for the Applicant is 

misconceived.  The past service referred in Clause 3 is necessarily in context of 

regular service and not irregular service.  It is incomprehendible to say that the 

word ‘past service’ used in appointment order dated 6
th

 June, 1978 includes 

irregular service.  Therefore, Clause 3 in appointment order dated 6
th

 June, 1978 

cannot be interpreted to confer pensionable benefits of irregular service.  Apart, 

we need to examine the entitlement of the Applicant to the relief claimed, on the 

touch stone of ‘Pension Rules 1982’ and solitary sentence from the appointment 

order dated 6
th

 June, 1978 cannot be relied upon, as if it is statutory provision.  

 

17. The reliance placed by the learned Advocate for the Applicant on the 

Judgment in Writ Petition No.2046/2010 (Sachin A. Dawale and 90 others Vs. 

State of Maharashtra and one another) dated 19.10.2013 is misplaced.  The 

subject matter of Writ Petition was of absorption of the Lecturers, who were 

appointed on contractual basis for a long period.  They were appointed after 

following due procedure of issuance of advertisement and conducting interviews 

by duly constituted Selection Committee in terms of GRs.  As such, having found 

that they were appointed with due process of law, their services were 

regularized.  Whereas, in the present case, as stated above, the Applicant’s 

appointment was not with due process of law and secondly, there were 

interruption in his service.  Therefore, the decision in Sachin Dawale’s case is 

quite distinguishable and is of no assistance to the Applicant.     

 

18. The learned Advocate for the Applicant also raised the plea of 

discrimination contending that his counter-part viz. Shri R.P. Shinde and Shri S.V. 

Kelshikar, who were appointed along with the Applicant by common order dated 

6
th

 June, 1978 have been granted benefit of their earlier service period.  

However, in this behalf, except oral submission of the learned Advocate for the 

Applicant, there is nothing on record to substantiate the same.  Indeed, there is 
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no such pleading on the point of discrimination, which he raised for the first time 

in oral submission.  Secondly, he has not produced any documentary evidence to 

substantiate that the earlier service period of these two employees has been 

considered for pension purpose.   Apart, some wrong orders, if any, cannot be 

the ground of discrimination, as it would amount to perpetuate the wrong which 

cannot be done in law.   

 

19. Indeed, the issue posed for consideration in the present O.A. has been 

already dealt with by this Tribunal in Satish Mane’s case (cited supra) as relied 

upon by the learned P.O. wherein the claim to count temporary service for 

pension purpose has been rejected on the ground of interpretation of Rule 33 of 

‘Pension Rules 1982’.  I see no reason to deviate from the view taken by this 

Tribunal.  

 

20. The necessary corollary of aforesaid discussion leads me to sum-up that 

the claim of the Applicant is devoid of merit and O.A. deserves to be dismissed.  

Hence, the following order.  

 

  O R D E R 

 

 The Original Application stands dismissed with no order as to costs.      

            

  

        Sd/- 

       (A.P. KURHEKAR)        

                      Member-J 

                  

     

Mumbai   

Date :  01.07.2019         

Dictation taken by : 

S.K. Wamanse. 
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