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JUDGMENT 
 

 
1. This is the second round of litigation wherein the Applicant has 

challenged the impugned order dated 06.11.2015 and communication 

dated 01.12.2015 issued by Respondents thereby rejecting the request of 

the Applicant for change of date of birth in service record invoking 

jurisdiction of this Tribunal under Section 19 of the Administrative 

Tribunals Act, 1985.   

 

2. Uncontroverted facts to be borne in mind while deciding the 

present application are as follows :- 

 

 (a) The Applicant joined Government service on the post of Clerk 

(Highway Karkun) on 01.02.1979. 

 (b) At the time of entry in service, the date of birth was recorded 

as 21.08.1951 on the basis of School Leaving Certificate.  

 (c) On 03.02.1986, the Applicant made an application for 

correction in date of birth as 19.05.1955 contending that it is his 

real date of birth.  

 (d) The Respondents (Government), however, rejected the claim 

of the Applicant by order dated 21.06.2005 on the ground that the 

application for correction was not made within five years and 

secondly, the name of the Applicant is not mentioned in Birth 

Register against entry of date of birth i.e.19.05.1955.   

 (e) In view of date of birth 21.08.1951 recorded in service 

record, the Applicant was due to retire on 31.08.2009 and 

accordingly stands retired.  

 (f) The Applicant has challenged the communication dated 

21.06.2005 as well as order of retirement issued by the 

Department by filing O.A.No.1177/2009 before this Tribunal along 

with application for condonation of delay vide M.A.No.435/2009. 

 (g) The Tribunal, however, rejected M.A.435/2009 by order 

dated 31.08.2009.   
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 (h) The Applicant has challenged the order of refusing to 

condone the delay by filing Writ Petition No.9889/2009 which 

came to be allowed by Hon’ble High Court on 01.12.2009 and the 

matter was remitted back to the Tribunal for decision of O.A. on 

merit.  

 (i) O.A.No.1177/2009 was decided by the Tribunal on 

09.07.2014 holding that the application made by the Applicant on 

03.02.1986 was well within time in view of Circular dated 

03.03.1998 and matter was remitted back for decision afresh.  

 (j) Accordingly, the Applicant had made representation on 

17.09.2014 to the Government along with Birth Certificates of his 

siblings to substantiate that there was no practice to mention the 

name of child in Birth Register.  

 (k) The Government, however, by impugned order dated 

06.11.2015 which was communicated to the Applicant by letter 

dated 01.12.2015 rejected the claim of the Applicant on the ground 

that the Applicant could not establish his real date of birth 

i.e.19.05.1955, which is challenged in the present O.A. 

 

3. Shri Bhushan Bandiwadekar, learned Advocate for the Applicant in 

view of the observations made by the Tribunal in O.A.1177/2009, 

canvassed all that the Government was required to see whether the claim 

of the Applicant is substantiated in view of practice of not mentioning the 

name of child in Birth Register, as the name of the child is always 

determined much after birth by holding Naming Ceremony.  According to 

him, the Government, however, gone beyond the observations made by 

the Tribunal in O.A.No.1177/2009 while rejecting the claim of the 

Applicant.  He further submits that as per the Birth Certificates of the 

siblings of the Applicant, it is quite clear that the Applicant’s date of birth 

is 19.05.1955.  He further submits that the Department has given undue 

importance to the extract of date of birth showing that the date of birth of 

the Applicant as 21.08.1951.  With these submissions, he submits that 

though the Applicant stands retired in 2009, his claim that his real date 
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of birth 21.05.1955 is well established and he is entitled to pay and 

allowances for the relevant period considering his date of birth as 

19.05.1955.   

 

4. Per contra, Shri A.J. Chougule, the learned P.O. retorted that in 

terms of direction given by the Tribunal in O.A.1177/2009, the 

Government had examined the matter in issue and during enquiry, it 

was revealed that the Applicant’s real date of birth is 21.08.1951 as 

noticed from Birth Register of Igatpuri Municipal Council, but this aspect 

was suppressed by the Applicant and he tried to take disadvantage of 

one more entry of date of birth as 19.05.1955 from the record of Igatpuri 

Municipal Council.  He further submits that if the date of birth sought to 

be corrected as 19.05.1955 is concerned, then at the time of admission 

in first standard, the Applicant was three years and two months old and 

would be ineligible for admission in primary school in view of Rule 128 of 

Bombay Primary Education Rules, 1949 (hereinafter referred to as ‘Rules 

of 1949’ for brevity) which inter-alia prescribes minimum age five years 

for admission in primary school.  He, therefore, submits that where the 

employee had gained advantage by representing date of birth which is 

different than which is sought to be corrected is not entitled for 

correction of date of birth in service record in view of Rule 38 (2A)(i)(ii) of 

Maharashtra Civil Services (General Conditions of Services) Rules, 1981 

(hereinafter referred to as ‘Rules of 1981’ for brevity).  With this 

submission, he prayed to dismiss the O.A.    

 

5. The procedure for writing and recording the date of birth in Service 

Book and its correction is governed by Rule 38 of Rules of 1981.  It will 

be useful to reproduce the relevant portion as amended on 24.12.2008 

as follows. 

 

“38. Procedure for writing the events and recording the date of 

birth in the service book. 
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(1) In the service book every step in a Government servant’s official 
life, including temporary and officiating promotions of all kinds, 
increments and transfers and leave availed of should be regularly 
and concurrently recorded, each entry being duly verified with 
reference to departmental orders, pay bills and leave account and 
attested by the Head of the Office.  If the Government servant is 
himself the Head of an Office, the attestation should be made to 
his immediate superior.  

 
(2) While recording the date of birth, the following procedure should be 

followed:- 
 

(a) The date of birth should be verified with reference to documentary 
evidence and a certificate recorded to that effect stating the nature 
of the document relied on; 

 
(b) In the case of a Government servant the year of whose birth is 

known but not the date, the 1st July should be treated as the date 
of birth; 

 
(c) When both the year and the month of birth are known but not the 

exact date, the 16th of the month should be treated at the date of 
birth; 

 
(d) In the case of a Government servant who is only able to state his 

approximate age and who appears to the attesting authority to be 
of that age, the date of birth should be assumed to be the 
corresponding date after deducting the number of years 
representing his age from his date of appointment; 

 
(e)  When the date, month and year of birth of a Government servant 

are not known, and he is unable to state his approximate age, the 
age by appearance as stated in the medical certificate of fitness, in 
the form prescribed in rule 12 should be taken as correct, he 
being assumed to have completed that age on the date the 
certificate is given, and his date of birth deducted accordingly; 

 
(f) When once an entry of age or date of birth has been made in a 

service book no alteration of the entry should afterwards be 
allowed, unless it is known, that the entry was due to want of care 
on the part of some person other than the individual in question 
or is an obvious clerical error. 

 
Instruction :-  

 
(1)  No application for alteration of the entry regarding date of birth as 
recorded in the service book or service roll of a Government servant, who 
has entered into the Government service on or after 16th August 1981, 
shall be entertained after a period of five years commencing from the 
date of his entry in Government service.  

 
(2)  Subject to Instruction (1) above, the correct date of birth of a 
Government servant may be determined, if he produces the attested 
Xerox copy of the concerned page of the original birth register where his 
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name and time being in force regarding the registration of birth, and 
maintained at the place where the Government servant is born, such 
proof should be considered as an unquestionable proof for change of date 
of birth in service record.  

 
(2A)  At the time of scrutiny of the application, it shall be ensured that.- 

 
(i) no advantage has been gained in school admission, entry into 
Government servant by representing a date of birth which is different 
than that which is later sought to be incorporated; 

 
(ii) the date of birth so altered would not make him ineligible for 
admission in any school or University or for the Maharashtra Public 
Service Commission examination in which he had appeared; or for entry 
into Government service on the date on which he first appeared at such 
examination or on the date on which he entered in the Government 
service.  

 
(2B) No application for alteration of entry regarding date of birth of the 

Government servant pending with the Government on the date of 
commencement of the Maharashtra Civil Services (General 
Conditions of Services) (Amendment) Rules, 2006 shall be 
processed after the date of retirement of such Government servant 
and such application shall automatically stand disposed of as 
rejected on the date of retirement.  Any such application made by 
the retired Government servant shall not be entertained.”  

 

7. Thus, it is explicit that in terms of Rule 38(2)(f), the date of birth 

once recorded in Service Book should not be afterwards changed unless 

it is shown that the entry was taken due to want of care on the part of 

some person other than the individual in question or is an obvious 

clerical error. 

 

8. Now turning to the facts of the present case, the Applicant is 

seeking direction to change the date of birth as 19.05.1955 in place of 

21.08.1951, which is recorded in Service Book on the basis of School 

Leaving Certificate.  In order to substantiate that his date of birth is 

19.05.1955, he sought to place reliance on the extract of Birth Register 

from Igatpuri Municipal Council, which are at Page Nos.50 to 52 of Paper 

Book.  Page No.52 is the extract of General Register of Birth of Igatpuri 

Municipal Council wherein there is entry at Serial No.174 that one child 

was born to Abdul Reheman (Applicant’s father) on 19.05.1955.  On the 

basis of this extract of General Register, Igatpuri Municipal Council had 
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issued Certificate about birth of child to Abdul Reheman on 19.05.1955 

which are at Page Nos.50 and 51 of P.B.  These three documents coupled 

with the entries of date of birth of the siblings are heavily relied by the 

Applicant to substantiate his claim.  It appears that the Applicant is 

youngest amongst all siblings.  He has two brothers and two sisters.      

 

9. The names of sisters and brothers and their date of birth as 

mentioned in his representation (Page No.56 of P.B.) are as follows :- 

 

 (i) Dilshad Begum Abdul Rehman Sayyad (sister) 29.10.1944  

 (ii) Najma Begum Abdul Rehman Sayyad (sister)  29.12.1946 

 (iii) Abdul Ghani Abdul Rehman Sayyad (brother) 28.07.1948 

 (iv) Sayyad Ahmed Ali Abdul Rehman Sayyad (brother) 02.05.1950 

 

10. The perusal of extract of Birth Register of Dilshad Begum issued by 

Tahasildar, Niphad (Page No.60 of P.B.) shows that one daughter was 

born to Abdul Rehman in November, 1944 without specifying the date of 

birth.  In respect of Najma Begum, the Applicant has produced the 

Certificate (Page No.61 of P.B.) issued by Tahasildar, Niphad showing 

that there is no entry of date of birth of Najma Begum in the period from 

1944 to 1946.  Whereas, in the matter of Abdul Ghani, the Applicant has 

produced the Certificate issued by Tahasildar, Nashik wherein it is stated 

that there is no entry of date of birth of Abdul Ghani in Municipal record 

of 1948.  As such, in respect of Najma Begum and Abdul Ghani, though 

they were shown born on 29.12.1946 and 28.07.1948 in representation, 

there is no record of their birth entry in record.  As regard Sayyad 

Ahmed, the Applicant has produced the copy of extract of Birth Register 

of Igatpuri Municipal Council (Page No.67) to show that one male child 

was born to Abdul Rehman on 02.05.1950.  On the basis of this extract, 

Igatpuri Municipal Council had issued Certificate which is at Page No.66.    

 

11. In all these extract of Birth Register, the entry is taken showing 

birth of male or female child to Abdul Rehman without mentioning the 
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name of the child.  The aspect of non-mentioning the name of the child 

in Birth Register is quite understandable, as it is common 

practice/custom to decide the name of child much after birth.  It is, 

therefore, obvious that there could be no mention of the name of child in 

Birth Register.  This being the position, only because the name of 

Applicant is not mentioned in Birth Register against birth date 

19.05.1955, that itself cannot be the ground to reject the claim.  

However, this aspect is of little assistance to the Applicant to accept his 

claim that his real date of birth is 19.05.1955 in view of material 

collected by the Department during enquiry.  

 

12.  At this juncture, it would be apposite to reproduce the note 

prepared by the Government while rejecting the claim of the Applicant, 

which is at Page Nos.108 to 121 of P.B.  The relevant portion on Page 

No.113 is as follows :- 

 

“2½ Jh-l¸;n ;kauh tUe&e`R;q uksanoghP;k i`”Bkph lk{kkafdr izr ¼i`-391@i-fo-½ lknj dsyh vlwu 
R;ke/;s Jh-vCnqy jsgeku ;k blekl fn-19-05-1955 jksth eqyxk >kY;kph uksan vkgs-  ek= R;ke/;s 
eqykP;k ukokpk mYys[k ukgh- R;keqGs ek-U;k;kf/kdj.kkus tUe&e`R;q uksanoghP;k i`”Bkph lk{kkafdr izr gk 
egRRokpk iqjkok vlwu Jh-l¸;n ;kaP;k izdj.kh tUe&e`R;q uksanoghe/;s QDr oMhykaps uko vlwu tUeysY;k 
eqykP;k ¼vtZnkjkP;k½ ukokpk mYys[k ulY;keqGs vtZnkjkpk nkok fufoZokni.ks fl/n gks.;kdfjrk vtZnkjkus 
R;kP;k loZ HkkoMkaP;k tUe&e`R;q uksanoghP;k i`”BkP;k lk{kkafdr izrh lknj dj.;kps funsZ’k U;k;fu.kZ;kP;k ifj-
21 e/;s fnys- 
  

vtZnkjkus lknj dsysY;k ekfgrhuqlkj vtZnkj Lor%/k:u ,dw.k 5 HkkoaMs vlwu R;kiSdh dks.kkP;kgh 
ukokph uksan tUe&e`R;q uksanoghe/;s vlY;kps vk<Gwu  ;sr ukgh-   

 
ek= lacaf/kr dk;Zdkjh vfHk;aR;kus eq[;kf/kdkjh] bxriqjh uxjifj”kn ;kapsdMwu izkIr d:u 

?ksrysY;k tUe&e`R;q uksanoghP;k i`”Bkae/;s vuq-dz-215 ;sFks Jh-vCnqy jsgeku ;k blekl fn-21-08-1951 
jksth eqyxk >kY;kph uksan vlY;kps fnlwu ;srs- ;kp uksanofgr ^^l¸;n** vls ukogh R;kposGh fyghY;kps 
fnlrs-  ek= vtZnkj Jh-l¸;n ;kauh gh ekfgrh R;kaP;k vtkZe/;s fdaok lknj dsysY;k dkxnksi=h iqjkO;kae/;s 
dqBsgh uewn dsysyh ukgh-  Eg.ktsp R;akuh gh ekfgrh gsrwiwoZd yifoY;kpk foHkkxkus dk<ysyk fu”d”kZ ;ksX; 
vlY;kps Li”v gksrs-  vtZnkjkus gh egRRokph ekfgrh ek-U;k;kf/kdj.k rlsp ‘kklukiklwu nMowu Bsowu 
fn’kkHkwy rlsp Qlo.kwd dsY;kcn~nyph R;kaph d`rh R;kaP;kfo:/nP;k dkjokbZl ik= Bjrs-  rlsp v’kk izdj.kh 
tsOgk vtZnkj [kjh ekfgrh nMowu Bsowu [kksV;k ekfgrhP;k vk/kkjs tUefnukad uksanhP;k cnykckcrpk nkok djhr 
vlsy R;kosGh QDr ewG tUeuksan.khofgr R;kps uko o tUerkfj[k uksanyh vlY;kpk iqjkokp iz’ukrhr iqjkok 
Eg.kwu xzkg; /kj.;kckcrph fu;ekrhy rjrwn vR;ko’;d vlY;kps Li”V gksrs-   

 
3½ Jh-l¸;n ;kaP;k turk bafXy’k Ldwy] lk;[ksMk gh ‘kkGk lksMY;kP;k nk[kY;koj fn-21-08-1951 
v’kh tUefnukadkph uksan vlwu ,l-,l-lh-ifj{kk ¼b;Rrk 11 oh½ rs vkWDVkscj] 1969 lkyh mRrh.kZ >kY;kph 
uksan vkgs-  Eg.ktsp twu 1968 lkyh R;kauh b;Rrk 11 oh e/;s izos’k ?ksryk-  Eg.ktsp b;Rrk ifgyh rs vdjkoh 
;k ‘kS{kf.kd o”kkZe/;s Jh-l¸;n gs ,dnkgh vuqRrh.kZ >kys ulY;kl R;kauh fn-01-06-1957 jksth b;Rrk 
ifgyhe/;s izos’k ?ksryk vl.ks dzeizkIr vkgs- rs vuqRrh.kZ >kys vlY;kl lu 1958 iwohZgh rs b;Rrk 
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ifgyhe/;s nk[ky >kys vl.;kph ‘kD;rk vkgs-  ¼foHkkxkl ;k ckchph [kkrjtek Jh-l¸;n ;kaP;k thou 
f’k{k.k fon;keafnj] pkVksjh ;k ‘kkGsdMwu ekfgrh ekxowu djrk ;sbZy-½ 
 

eqacbZ izkFkfed f’k{k.k fu;e] 1949 e/khy fu;e 128 uqlkj] ‘kkGsr izos’k feG.;kP;k fno’kh 
fon;kF;kZaP;k o;kyk 5 o”ksZ iw.kZ gks.ks vfuok;Z vkgs-  

lnj fu;ekuqlkj fn-01-06-1958 jksth b;Rrk ifgyhdfjrk ‘kkGsr izos’k ?ksrkuk Jh-l¸;n ;kaP;k 
o;kph 5 o”ksZ iw.kZ gks.ks vko’;d vkgs-  Jh-l¸;n ;kapk tUefnukad fn-21-08-1951 vlk vlY;klp lnj 
vV iw.kZ gksow ‘kdrs-  Eg.ktsp ‘kkGsr izos’k ?ksrkuk Jh-l¸;n ;kauh fn-01-06-1958 gk tUefnukad uksanowu 
‘kkGk izos’kkpk Qk;nk ?ksryk vlY;kps Li”V gksrs- 

 
4½ Jh-l¸;n ;kaP;k nkO;kuqlkj R;kapk tUefnukad 19-05-1955 vlk xzkg; /kjY;kl] fn-01-06-
1958 jksth b;Rrk ifgyhdfjrk ‘kkGsr izos’k ?ksrkuk Jh-l¸;n ;kaP;k o;kph QDr 3 o”ksZ iw.kZ gksrkr-  Eg.ktsp 
Jh-l¸;n ;kauh izLrkfor dsysyk R;kaP;k tUefnukad 19-05-1955 gk R;kauk ‘kkGsr izos’k ?ks.;klkBh 
fu;ekuqlkj vik= Bjfor vlY;kps Li”V gksrs- Jh-l¸;n ;kapk nkok xzkg; /kjY;kl] 3 o”kkZps ewy b;Rrk 
ifgyhe/;s f’kdr vlY;kph uSlfxZd n`”V;k v’kD; vlysyh ckc ns[khy xzkg; /kjkoh ykxsy- 

 
5½ ‘kklu vf/klwpuk] foRr foHkkx fn-24-12-2008 uqlkj deZpk&;kP;k tUefnukadkr Qsjcnyk 
laca/kkrhy uksanhr QsjQkj dj.;klkBh izyafcr vlysY;k vtkZoj rlsp lsokfuo`Rr ‘kkldh; deZpk&;kP;k 
v’kk vtkZoj dks.krkgh fopkj dsyk tk.kkj ukgh] v’kh rjrwn vkgs- Jh-l¸;n gs fn-21-08-1951 ;k 
tUefnukadkuqlkj fu;r o;ksekukuqlkj fn-31-08-2009 jksth lsokfuo`Rr >kysys vkgsr-  R;keqGs Jh-l¸;n 
;kaP;k izdj.kh vkrk fu.kZ; ?ks.ks fu;ek/khu ukgh-  rFkkfi] ek-U;k;kf/kdj.kkus fnysys vkns’k ikgrk] Jh-l¸;n 
;kaph lsokfuo`Rrhph ckc ;k izdj.kh fopkjkr ?ksrk ;s.kkj ukgh-  

 
6- lcc] l[kksy rikl.khvarh mijksDr ifj-4 e/khy 2½] 3½] 4½ ;sFks vk<Gwu vkysyh oLrqfLFkrh 
fopkjkr ?ksrk Jh-l¸;n ;kaph R;kaP;k eqGlsokiqLrdkr uksanfoysyk tUefnukad fn-21-08-1951 cnywu fn-19-
05-1955 gk tUefnukad Eg.kwu xzkg; /kj.;kph fouarh vekU; dj.;kckcrpk foHkkxkpk izLrko ;ksX; 
vlY;kpk fu”d”kZ fu?krks-** 

 

13. Thus, the Department had collected the information about the date 

of birth of the children of Abdul Rehman (father of the Applicant) and 

found that there is one more entry of birth of male child to Abdul 

Rehman on 21.08.1951.  In this behalf, crucial document is extract of 

Birth Register of Igatpuri Municipal Council, which shows that at Serial 

No.214, the entry was taken that one male child was born to Abdul 

Rehman on 21.08.1951.  On that basis, Igatpuri Municipal Council had 

issued Certificate, which is at Page No.68 of P.B.  Significant to note that 

in respect of this entry of date of birth on 21.08.1951, there is no 

explanation from the side of Applicant as to whether it relate to his 

brother.  Indeed, he has suppressed this aspect that there is entry of 

date of birth on 21.08.1951 in the record of Igatpuri Municipal Council.  

It was, however, revealed when the Department had collected information 

from Igatpuri Municipal Council. 
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14. Thus, what transpires from the record that there are two sets of 

documents (Page Nos.68 & 69 of P.B.) showing the date of birth to male 

child to Abdul Rehman on 21.08.1951 as well as another set of 

documents (Page Nos.50 to 52) showing the entry of date of birth to male 

child to Abdul Rehman on 19.05.1955.  The Applicant is relying on Birth 

Register at Page Nos.50 to 52 only without explaining to whom date of 

birth 21.08.1951 relate.  As stated earlier, as per representation made by 

the Applicant (Page No.56 of P.B.) after decision of O.A.1177/2009), the 

Applicant has two elder sisters and two elder brothers whose dates of 

birth are 29.10.1944, 29.12.1946, 28.07.1948 and 02.05.1950.  

However, curiously, there is no explanation of date of birth 21.08.1951, 

as seen from Page Nos.68 and 69 to explain to which child of Abdul 

Rehman it belongs.  As such, in absence of plausible explanation, in view 

of two contradictory date of birth, it is not possible to jump to the 

conclusion that the date of birth 19.05.1955 is genuine.  Needless to 

mention, in the matter of change in date of birth recorded in service 

record, unless a cogent, irrefutable and conclusive evidence is produced, 

the Tribunal should not issue direction on the basis of material which 

would make claim of the Applicant only plausible.  The Tribunal must be 

fully satisfied that there is evidence of conclusive nature that the date of 

birth sought to be corrected is real and genuine date of birth.  In the 

present case, in view of two sets of documents showing different dates of 

birth, that too, without explanation that the entry of date of birth 

21.08.1951 is of somebody else, it is not possible to accept the 

Applicant’s contention that his date of birth is 19.05.1955.       

 

15. The submission advanced by the learned Advocate for the 

Applicant that the Government has not decided the claim within the 

parameters of the observation made by the Tribunal in O.A.1177/2009 

and acted arbitrarily holds no water.  In O.A.No.1177/2009, the 

directions were given to decide the claim of the Applicant on the basis of 

entries of date of birth of the Applicant and his siblings without ignoring 

the aspect of absence of name of child in Birth Register.  The Department 
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accordingly collected the material in the form of extract of Birth Register 

of the Applicant as well his brother and sisters to verify the genuineness 

of the claim of the Applicant and it was revealed that the Applicant has 

suppressed material entry about the date of birth 21.08.1951.  As stated 

above, the Applicant did not offer any explanation as to whom, date of 

birth 21.08.1951 relates.  Indeed, the date of birth 21.08.1951 is 

registered as date of birth of the Applicant in School Leaving Certificate.  

As such, it is quite clear that there is complete chain of the 

circumstances that the Applicant’s date of birth is 21.08.1951.  In this 

view of the matter, it cannot be said that the Department acted beyond 

authority much less in contravention of the directions given by the 

Tribunal in O.A.1177/2009.  

 

16. The submission advanced by the learned P.O. that the Applicant 

was not eligible for admission in primary school, if his date of birth is 

considered as 19.05.1955 is based upon Rule 128 of ‘Rules of 1949’, 

which inter-alia prescribes minimum age of five years for admission in 

primary school.  Rule 128 of ‘Rules of 1949’ is as follows :- 

 

 “128.  Admission of pupils :- (1)  No approved school shall admit- 

(a) a child who has not completed the 5th year of age on the date 
of admission.” 

 

17. Material to note that Clause 2(a) of Rule 38 of ‘Rules of 1981’ 

specifically provides that while scrutinizing the application made for 

correction of date of birth, it shall be ensured that the concerned 

Government servant has not gained advantage while taking admission in 

School by representing date of birth, which is different than the date of 

birth sought to be incorporated and further provides that it shall be 

ensured that the date of birth so altered could not make the concerned 

Government servant ineligible for admission in school.  In the present 

case, the Applicant was admitted in primary school on 09.07.1958.  If his 

date of birth is sought to be corrected as 19.05.1955 is concerned, then 

he was three years and three months old at the time of admission in 
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school and obviously ineligible for admission in school.  In other words, 

the Applicant had gained disadvantage by incorporating date of birth as 

21.08.1951 in school record.  It is quite unnatural and unbelievable that 

the child of three years would be competent for admission in first 

standard.  As such, it is highly unbelievable that the Applicant was born 

on 19.05.1955.   

 

18. True, the entry of date of birth in public record maintained by 

Municipal Council has high probative value and generally, it should 

prevail over the entries of date of birth made in school record.  However, 

in the present case, in the record of Igatpuri Municipal Council itself, 

there are two different dates of birth i.e. 21.08.1951 as well as 

19.05.1955.  In school record, the date of birth is recorded as 21.08.1951 

which is in consonance with date of birth recorded in Birth Register.  At 

the same time, there is absolutely no explanation as to whom, the date of 

birth 21.08.1951 relates.  It is not the case of the Applicant that the date 

of birth 21.08.1951 relates to his brother or somebody else.  As such, 

there are two contrary dates of birth and there is no conclusive evidence 

as to date of birth 19.05.1955 is correct and genuine.  Indeed, if his date 

of birth recorded in service record as well as in school record as 

21.08.1951 is concerned, then only he would have been eligible for 

admission in primary school on 09.07.1958.  This being the position, the 

rejection of the application made by the Applicant for change of date of 

birth being not in consonance with Rule 38 (2)(f) and 22A (i)(ii) of ‘Rules 

of 1981’ cannot be faulted with.  

 

19. At this juncture, it would be apposite to refer the Judgment of 

Hon’ble Supreme Court in Civil Appeal No.9704/2010 (State of 

Maharashtra Vs. Gorakhnath S. Kamble and Ors.) decided on 16th 

November, 2010.  In this Judgment, the Hon’ble Apex Court reiterated 

that the grievance as to the date of birth in service record should not be 

permitted at the fag end of service of the employee.  It would be useful to 

reproduce Para Nos. 17 to 21. 
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“17. In another judgment in State of Uttaranchal & Ors. Vs. Pitamber 
Dutt Semwal, (2005) 11 SCC p.477, the relief was denied to the 
government employee on the ground that he sought correction in the 
service record after nearly 30 years of service. While setting aside the 
judgment of the High Court, this Court observed that the High Court ought 
not to have interfered with the decision after almost three decades.  
 
18.  Two decades ago this Court in Government of A.P. & Anr. Vs. M. 
Hayagreev Sarma, (1990) 2 SCC p.682, has held that subsequent claim for 
alteration after commencement of the rules even on the basis of extracts of 
entry contained in births and deaths register maintained under the Births, 
Deaths and Marriages Registration Act, 1886, was not open. Reliance was 
also placed on State of Uttar Pradesh & Ors. Vs. Gulaichi (Smt.), (2003) 6 
SCC p.483, State of Tamil Nadu Vs. T.V. Venugopalan, (supra), Executive 
Engineer, Bhadrak ( R & B) Division, Orissa & Ors. Vs. Rangadhar Mallik, 
(1993) Suppl.1 SCC p.763, Union of India Vs. Harnam Singh, (supra) and 
Secretary and Commissioner, Home Department & Ors. Vs. R.Kribakaran, 
(surpa).  
 
19.  These decisions lead to a different dimension of the case that 
correction at the fag end would be at the cost of large number of 
employees, therefore, any correction at the fag end must be discouraged 
by the Court. The relevant portion of the judgment in Secretary and 
Commissioner, Home Department & Ors. Vs. R. Kribakaran (surpa) reads 
as under:  
 

"An application for correction of the date of birth by a public servant cannot 
be entertained at the fag end of his service. It need not be pointed out that 
any such direction for correction of the date of birth of the public servant 
concerned has a chain reaction, inasmuch as others waiting for years, 
below him for their respective promotions are affected in this process. 
Some are likely to suffer irreparable injury, inasmuch as, because of the 
correction of the date of birth, the officer concerned, continues in office, in 
some cases for years, within which time many officers who are below him 
in seniority waiting for their promotion, may lose the promotion forever. 
According to us, this is an important aspect, which cannot be lost sight of 
by the court or the tribunal while examining the grievance of a public 
servant in respect of correction of his date of birth. As such, unless a clear 
case on the basis of materials which can be held to be conclusive in 
nature, is made out by the respondent, the court or the tribunal should not 
issue a direction, on the basis of materials which make such claim only 
plausible and before any such direction is issued, the court must be fully 
satisfied that there has been real injustice to the person concerned and his 
claim for correction of date of birth has been made in accordance with the 
procedure prescribed, and within time fixed by any rule or order. The onus 
is on the applicant to prove about the wrong recording of his date of birth 
in his service-book."  

 
20.  In view of the consistent legal position, the impugned judgment 
cannot be sustained and even on a plain reading of the Notification and 
the instructions set out in the preceding paragraphs leads to the conclusion 
that no application for alteration of date of birth after five years should 
have been entertained.  
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21.  The approach of the High Court in re-writing the rules cannot be 
approved or sustained. Consequently, the appeal filed by the State of 
Maharashtra is allowed and the impugned judgment is set aside, leaving 
the parties to bear their own costs.” 

 

20. The necessary corollary of aforesaid discussion leads me to 

conclude that the impugned order rejecting the claim of the Applicant for 

correction in date of birth does not suffer from any illegality and 

challenge to the same is without any substance.  The O.A. thus holds no 

water and O.A. deserves to be dismissed.  Hence, the following order.    

 

     O R D E R 

 

 The Original Application is dismissed with no order as to costs. 

 

            
          Sd/- 

       (A.P. KURHEKAR)        
                      Member-J 
                  
     
Mumbai   
Date : 12.02.2020         
Dictation taken by : 
S.K. Wamanse. 
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