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JUDGMENT 
 

 
1. The Applicant has invoked jurisdiction of this Tribunal under 

Section 19 of Administrative Tribunals Act, 1985 challenging the 

impugned order dated 20.11.2017 denying pay and allowances from 

deemed date of promotion (04.08.2012 to 19.12.2014) for the post of 

Deputy Secretary.   

 

2. In nutshell, the facts giving rise to this O.A. are as under :- 

 

 In 2011, while the Applicant was serving in the cadre of Under 

Secretary, he was in the zone of consideration for the post of Deputy 

Secretary.  The meeting of DPC was held on 30.10.2011 wherein the 

Applicant was found fully eligible for promotion to the post of Deputy 

Secretary.  However, he was not promoted on the ground that D.E. was 

contemplated against him. The DPC in fact recommended the 

Government to take appropriate decision in respect of his promotion in 

terms of Circular dated 02.04.1976.  Later belatedly, the Applicant was 

served with charge-sheet of DE on 07.05.2012 under Rule 8 of 

Maharashtra Civil Services (Discipline & Appeal) Rules, 1979 (hereinafter 

referred to as ‘Rules of 1979’ for brevity).  In DE, it was alleged that the 

Applicant renewed Country Liquor permit contrary to Rules and thereby 

committed misconduct.  Even after service of charge-sheet, there was no 

progress in the DE.  In the meantime, the process of promotion was 

completed ignoring the claim of Applicant.       

 

3. The Applicant had, therefore, filed O.A.No.324/2013 before this 

Tribunal challenging the initiation of DE, which was disposed of by 

Judgment dated 20.07.2014.  The Tribunal issued direction that DE 

should be completed within twelve weeks from the date of order and if it 

is not completed by final order within stipulated period, it would stand 

quashed and Applicant would be exonerated from DE.  Interestingly, 

later, DE was closed on the ground that the documents for initiation of 

DE were not available in the Department.  As such, the DE stands 
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withdrawn by the Government.  Consequent to it, the Applicant was 

promoted on the post Deputy Secretary by order dated 11.12.2014.  

Later by order dated 27.09.2016, he was given deemed date of regular 

promotion w.e.f.04.08.2012.  The Applicant then by his letter dated 

03.10.2016 requested for pay and allowances for the period from 

04.08.2012 to 19.12.2014 which has been declined.  Being aggrieved by 

it, the Applicant has filed the present O.A. contending that he has been 

illegally deprived of the benefits of promotional post, and therefore, 

entitled to pay and allowances for the said period.    

 

4. Shri C.T. Chandratre, learned Advocate for the Applicant sought to 

assail the impugned order contending that in terms of minutes of DPC 

itself, the Applicant was found eligible for promotion and admittedly, no 

DE was initiated or in existence on the date of meeting of DPC, and 

therefore, the Applicant could not have been denied promotion on the 

specious ground that DE is contemplated against him.  He has further 

pointed out that in fact, there was no substantial material to proceed 

with DE and ultimately, the Government has withdrawn the charge-sheet 

which invariably fortify the position that there was no ground much less 

justiciable to deny promotion to the Applicant.  He submits that the 

Applicant was illegally kept away from promotional post and subjected to 

severe injustice.  He, therefore, submits that the Applicant cannot be 

denied pay and allowances for the period from deemed date of promotion 

i.e. from 04.08.2012 to 19.12.2014.  In this behalf, he placed reliance on 

AIR 2015 SC 2904 (Ramesh Kumar Vs. Union of India) and the 

decision rendered by this Tribunal in O.A.No.791/2017 (Pradeepkumar 

U. Rathod Vs. State of Maharashtra) decided on 17.05.2019 wherein 

this Tribunal has granted monetary benefits for the period of deemed 

date of promotion and the defence of ‘no work no pay’ was rejected.    

 

5. Per contra, Smt. A.B. Kololgi, learned Presenting Officer sought to 

support the impugned order contending that the Applicant is entitled for 

the pay and allowances for promotional post w.e.f. 20.12.2014 only and 
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admittedly, having not worked on the promotional post in the period 

from 04.08.2012 to 19.12.2014, he is not entitled to pay and allowances 

in terms of Rule 28 read with Rule 32 of Maharashtra Civil Services 

(General Conditions of Service) Rules, 1981 (hereinafter referred to as 

‘Rules of 1981’ for brevity).  She further sought to justify the denial of 

promotion to the Applicant by DPC in its meeting dated 31.10.2011 in 

view of contemplated DE.  As such, the opposition of denial of pay and 

allowances during the period of deemed date of promotion is basically 

founded on Rule 32 of ‘Rules of 1981’.    

 

6. In view of submissions advanced at the Bar, the question posed for 

consideration is whether denial of pay and allowances during the period 

of deemed date of promotion is legal and valid and the answer is in 

emphatic negative.   

 

7. As stated above, the factual aspects are not at all in dispute.  

Indisputably, when DPC was held on 31.10.2011, the Applicant was in 

the zone of consideration and in fact, the DPC held him fully eligible and 

suitable for promotion to the post of Deputy Secretary.  As on the date of 

meeting of DPC, there was no initiation of DE by service of charge-sheet, 

the DPC thought it appropriate to refer the matter to Government to 

examine the same in the light of G.R. dated 02.04.1976.  However, no 

such decision was taken.  Admittedly, it is only on 07.05.2012, the 

charge-sheet was issued against the Applicant under Rule 8 of ‘Rules of 

1979’.  This being the position, there is no denying that on the date of 

meeting of DPC, there was no DE against the Applicant in the eye of law.  

Needless to mention that DE is deemed to have been initiated from the 

date of service of charge-sheet.    

 

8. Apart, it is explicit from the record that there was no sufficient 

material to proceed with DE against the Applicant.  This Tribunal in 

O.A.No.324/2013 by order dated 24.07.2014 directed to complete DE 

within 12 weeks by passing final order and in the event of failure to do 

so, the DE would stand cancel exonerating the Applicant.  It is in 
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compliance of the direction of this Tribunal when Department tried to 

collect the material for completion of DE, interestingly, no such 

document was available with the Department.  Therefore, Home 

Department itself forwarded the proposal to Hon’ble Minister for 

withdrawal of DE and accordingly to avoid further embarrassment, the 

Government itself has withdrawn the DE.  Later, the Applicant was 

promoted.  If this is the state of matter, it will have to be held that on the 

date of meeting of DPC, there existed no material much less 

departmental proceedings against the Applicant, so as to keep him away 

from the promotional post.     

 

9. Indeed, the perusal of file noting of GAD (Page Nos.73 and 74 of 

P.B.) reveals that the GAD had disapproved the manner in which issue of 

promotion of the Applicant was handled by Home Department relying on 

Circular dated 02.04.1976.  In this behalf, relevant portion is material, 

which is as follows :- 

 

“lu 2011&12 P;k milfpo inkP;k inksUurhlkBh vkLFkkiuk eaMGkph cSBd fn- 31-10-2011 jksth laiUu 
>kyh- ;k cSBdhe/;s vafrer% inksUurhl ik= BjysY;k vf/kdk&;kaP;k ;knhe/;s Jh- xkoMs ;kauk milfpo 
inkoj inksUurhlkBh ik= Bjfo.;kr vkys vlys rjh R;kaP;kfo#/n izLrkfor vlysyh foHkkxh; pkSd’khph 
dkjokbZ fopkjkr ?ksrk R;kauk izR;{k inksUurh ns.;kckcr ‘kklu ifji=d lk-iz-fo- fn-02-04-1976 e/khy 
rjrwnhuqlkj ‘kklu ekU;rsus tkf.koiqoZd fu.kZ; ?;kok] v’kh f’kQkjl vkLFkkiuk eaMGkus dsyh-  
 
 Jh- xkoMs ;kauk x`gfoHkkxkus fn-07-05-2012 P;k KkiukvUo;s egkjk”Vª ukxjh lsok ¼f’kLr o 
vihy½ fu;e] 1979 e/khy fu;e Ø-8 [kkyhy rjrwnhuqlkj nks”kkjksi i= ctkoys gksrs- ;kpkp vFkZ Jh- 
xkoMs gs fn-07-05-2012 iklwu foHkkxh; pkSd’khP;k izHkkok[kkyh gksrs ¼Under influence of 

Departmental Enquiry½ ;kpkp vFkZ fn-31-10-2011 jksthP;k vkLFkkiuk eaMGkP;k cSBdhP;k 
rkj[ksl nks”kkjksi i= ctkoys v’kh oLrqfLFkrh ulY;kus] rlsp ‘kklu ifji=d lk-izk-fo- fn-02-04-1976 
e/khy lqpukauqlkj R;kaph inksUurh nks”kkjksi i= ctkoysY;k deZpk&;kaizek.ks letwu R;kizek.ks R;kaps inksUurh 
izdj.k gkrkG.ks gh ckc ;ksX; uOgrh-  
 
 ek-U;k;kf/kdj.kkP;k mijksDr fn-24-07-2014 P;k vkns’kkrhy ifjPNsn Ø-4 ps voyksdu dsys 
vlrk Jh- xkoMs ;kaP;kfo#/n foHkkxh; pkSd’khph dkjokbZ iq<s pkyw Bso.;kdjhrk vko’;d dkxni=s feGr 
ulY;kus@miyC/k gksr ulY;kus lnj DE ph  dkjokbZ ca/k dj.;kckcrpk izLrko ¼nks”kkjksi ekxs ?ks.;kckcrpk 
izLrko½ ¼withdrawing of Departmental Enquiry½ x`gfoHkkxkekQZr ek- ea=h ¼x`g½ ;kaP;kdMs 
lknj dj.;kr vkyk vlY;kps x`g foHkkxkus R;akP;k fn-11-01-2013 P;k i=kUo;s lkekU; iz’kklu foHkkxkl 
dGfoY;kps fnlwu ;srs- R;keqGs Jh- xkoMs ;kauk fn- 07-05-2012 P;k KkiukUo;s ctkoysys nks”kkjksi i= gs 
foHkkxh; pkSd’kh fu;e iqfLrdsrhy izdj.k Ø-rhu ¼3-1½e/khy rjrwnhuqlkj Jh- xkoMs ;kaP;k fo#/n 
foHkkxh; pkSd’kh lq# dj.;kdjhrk izFke n’kZuh rF; ulrkuk ¼In the absence of prima facie 

substance½ ctkoys vlY;kps fnlwu ;srs-  
 
 mijksDr ?kVukØe fopkjkr ?ksrk Jh- xkoMs gs vkLFkkiuk eaMGkP;k cSBdhP;k rkj[ksl foHkkxh; 
pkSd’khP;k izHkkok[kkyh uOgrs-  R;keqGs R;kaP;kizdj.kh ‘kklu ifji=d lk-iz-fo- fn-02-04-1976 e/khy 
lqpuk vkdf”Zkr gksr ukghr- rlsp R;kaP;kfo#/nP;k nks”kkjksikl cGdVh ns.kkjh Bksl dkxni=s miyC/k gksr 
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ulY;kus] R;kaP;k fo#/nph foHkkxh; pkSd’khph dkjokbZ iq.kZRokl tkow ‘kdyh ukgh] gh oLrwfLFkrh ukdkj.ks 
;ksX; Bj.kkj ukgh- R;keqGs Jh- xkoMs ;kuak lu 2011&12 P;k milfpo inkojhy inksUurhP;k vkLFkkiuk 
eaMGkP;k cSBdhrhy ik=rsuqlkj dsoG izLrkfor foHkkxh; pkSd’khP;k vk/kkjs ¼Merely on the basis of 

proposed DE½¼Prior to the serving of chargesheet, under rule 8 or 10 of MCS [D & 

A] Rule, 1979½ milfpo inkojhy inksUurhpk tk.khoiqoZd fu.kZ; ?ks.;kpk fu.kZ;kps iqufZoZyksdu 
dj.;kckcrpk izLrko lk-iz-fo- d{k&11 ps vfHkizk; ?ksowu lkizfoekQZr vkLFkkiuk eaMGkP;k cSBdhr 
iqufoZpkjkFkZ lknj gks.ks vko’;d okVrs-”           

 
 

10. However, unfortunately, GAD ultimately rejected the claim of 

Applicant for pay and allowances for the period from deemed date of 

promotion stating that he is entitled only for notional promotion and not 

entitled to arrears of pay and allowances for the said period.   

 

11. At this juncture, it would be apposite to see the contents of 

Circular dated 02.04.1976, which inter-alia contains detailed 

instructions/criteria and the procedure to be followed in the matter of 

promotion of person whose conduct is under investigation or against 

whom, the DE is pending.  The Circular dated 02.04.1976 reads as 

under :- 

 

“According to the existing practice, Government servants whose 
conduct  is under investigation  or against whom a departmental  
enquiry is pending, are ordinarily not considered  for  promotion. 
This  practice is however, likely to cause hardship in the  case  of  
Government servants who are otherwise fit for promotion  and 
the charges against whom may not be so serious as to 

disqualify them for provisional promotion during the pendency   

of the investigation or enquiry.  The question has been examined.  
There are three stages at which action will have to be taken viz. 

     

1.     The stage of preparing the select list.  

 

2.    Interim promotion during the pendency of the proceedings, 
and 

 

3. The final action to be taken after the conclusion of the 
investigations and the departmental enquiry if any.  Action 
as below should be taken in respect of these three stages. 

 

2. The Stage of preparation of select list: 

 

(a) At the time of drawing  up of the select list, the case of a 
person facing an investigation or departmental, enquiry 
should be considered in the same  manner in which 
the  cases of  other person  are considered i.e. On the basis 
of his previous record of service.  If on the basis of his 
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record, he is found fit  for promotion,  his name should be 
included in the select list at the appropriate place;  but  
this  inclusion   should be considered to the purely 
provisional to be reviewed after the conclusion of the 
departmental enquiry or investigation if on conclusion 
of the investigation it is decided  that  a departmental 
enquiry is not necessary.  This position will apply to all 
persons irrespective of whether they are under suspension 
or not. 

 

(b)   If the state of his record is such that because of his 
suspension, his record for the past 2/3 years is not 
available and so no decision  either  way can be taken  then 
the Selection Committee should keep his case 'open' i.e. to 
be considered at the later date without prejudice  to him 
because of the delay. 

 

(c) If, on the basis of his record, he is not found fit for 
promotion, no further question arises.   

 
3. Interim promotion during the pendency of the proceedings. 

 

If the person is found fit and his name is provisionally included in the 
select list; 

            

(a) During   the   .pendency   of   the proceedings,    the   question of 
promoting a person under suspension does not arises such a 
person shall not be promoted. 

 

(b)  In respect of a person who is not under suspension, the 
competent authority should take a conscious decision, after 
taking into consideration the nature of the charges levelled 
whether the person   should be promoted without waiting for 
the conclusion of the enquiry. If it is decided that he should so 
promoted such promotion will provisional and will be reviewed on 
the conclusion of the investigation or enquiry. 

 

4. On conclusion of the investigations and/or departmental 
enquiry :  

 

(a) If a person is completely exonerated the following should follows:                       

 

(i) If he was provisionally promoted, his provisional should be 
treated as regular. 

 

(ii)  If such a person had become due for promotion but was 
promoted, he should be promoted at the first opportunity.  He 
should retain the seniority of his position in the list.  His pay 
should also be fixed at a stage which he would have reached 

had he been actually promoted according to his rank in the 

select list, but he should not be entitled to any arrears of pay 
on this account. 
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(b)  If he is not completely exonerated, then his case should be 

reexamine and a fresh decision should be taken as to 

whether, in view of the result of the investigations of 

enquiry, he is fit to be promoted. 

 

(i)  I f  he is not found fit in such a reexamination and if 

he was provisionally promoted earlier the  provisional  

promotion should  come  to  an  end.  If he was not so 

promoted,   no further question arises. 

 

(ii) If he is found fit, the competent authority should 

indicate his revised place in the Select List.  This revised 

place is expected to be lower than original provisional 

place in most cases because of the interesulting from 

the proceeding. If such a person was already 

provisionally promoted earlier, he should be deemed to 

be promoted accordingly to his revised position in the 

select list and the period his earlier promotion should 

be treated as fortuitous.  If such a person was not 

already promoted, he should be promoted according to 

his revised position in the select list and the same 

consequence as in clause (a) (ii) above should follow. 

 

(c)  Cases which are kept Open should be decided 
expeditiously." 

 
 

12. Suffice to say, the Circular dated 02.04.1976 itself provides for 

provisional promotion, even if employee is facing D.E.  In so far as the 

facts of present case are concerned, admittedly, no DE existed on the 

date of meeting of DPC.  It is only on 07.05.2012, the DE was initiated.  

As such, the case of the Applicant was on far better footing and there 

was no reason much less justiciable to ignore him.  He should have been 

promoted provisionally in DPC meeting dated 30.11.2011 itself since 

there was no embargo or legal hurdle in his way to get promotional post.    

 

13. Thus, what transpired from the record that the Applicant was 

illegally deprived of the avenues of promotion and he did not get 

opportunity to work on promotional post and to get higher pay and 

allowances for the said post for a long period.  He was willing to work on 

promotional post but was deprived of the said benefit without any valid 

reason.     
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14. Reliance placed by the learned P.O. on Rule 32 read with Rule 28 

of ‘Rules of 1981” is displaced.  The only contention raised by learned 

P.O. is that since the Applicant has not worked on promotional post, he 

is not entitled to pay and allowances of promotional post in view of Rule 

32 of “Rules of 1981”.  Rule 28 and Rule 32 of ‘Rules of 1981” are as 

under :- 

 

28.  Date from which pay and allowances take effect.- Subject to any 
exceptions specifically made in these rules, a Government servant 
commences or ceases to be entitled to the pay and allowances of a post 
with effect from the date on which he assumes or relinquishes charge of 
the duties of that post, if he assumes or relinquishes charge of those 
duties in the forenoon of that day; otherwise from the following day. 
 
Exception.- For a period of not more than three days spent by a direct 
recruit to the post of a Deputy Engineer in taking over charge of his post 
on first appointment, he should be granted his grade pay excluding any 
special pay or allowance (but including dearness allowance) to which he 
would be entitled on assumption of complete charge.   

  
 32. How the date of promotion is determined.- The promotion of a 

Government servant from a lower to a higher post, his duties remaining 
the same, takes effect from the date on which the vacancy occurs, unless 
it is otherwise ordered.  But, when the promotion involves the 
assumption of a new post with enlarged responsibilities, the higher pay 
is admissible only from the date on which the duties of the new post are 
taken.  

 

15. In so far as applicability of Rule 28 read with Rule 32 is concerned, 

those are general rules applicable to normal situation.  Whereas, in the 

present case, as concluded above, the Applicant was prevented and 

illegally denied the promotion though he was admittedly eligible and 

suitable for promotion.  It is not the case of Respondents that there was 

no vacancy or any other hurdle except initiation of DE in future.  At the 

cost of repetition, it is necessary to point out that the Government itself 

has withdrawn the charge-sheet since there was no material against the 

Applicant to proceed with the DE and to avoid embracement, D.E. was 

withdrawn as a damage control exercise.   

 

16. Where a person is deprived or illegally denied to work on 

promotional post, the principle of ‘no work no pay’ would not attract in 
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view of various decisions rendered by Hon’ble Supreme Court, which are 

as under :-   

 

(i) AIR 2015 SC 2904 (Ramesh Kumar Vs. Union of India) wherein 
the Hon’ble Supreme Court held that in normal circumstances 
when retrospective promotions are effected, the benefit flowing 
therefrom including monetary benefits must be extended to an 
employee who has been denied promotion earlier and the principle 
‘no work no pay’ cannot be accepted as a rule of thumb and 
matter needs to be considered on case to case basis.  In Para 
No.13, the Hon’ble Supreme Court held as follows : 
 
 “13.We are conscious that even in the absence of statutory 

provision, normal rule is “no work no pay”. In appropriate 
cases, a court of law may take into account all the facts in 
their entirety and pass an appropriate order in consonance 
with law. The principle of “no work no pay” would not be 
attracted where the respondents were in fault in not 
considering the case of the appellant for promotion and not 
allowing the appellant to work on a post of Naib Subedar 
carrying higher pay scale. In the facts of the present case 
when the appellant was granted promotion w.e.f. 
01.01.2000 with the ante-dated seniority from 01.08.1997 
and maintaining his seniority alongwith his batchmates, it 
would be unjust to deny him higher pay and allowances in 
the promotional position of Naib Subedar.” 

 
 

In this case, the Hon’ble Supreme Court also referred to its 
earlier decision in AIR 2007 SC 2645 (State of Kerala Vs. E.K. 
Bhaskaran Pillai) wherein it was held that the principle of ‘no 
work no pay’ cannot be accepted as a rule of thumb and the 
matter will have to be considered on case to case basis.  In 
Bhaskaran Pillai’s case, the Hon’ble Supreme Court in Para 
No.4 held as follows :- 

 
“4. We have considered the decisions cited on behalf of 
both the sides. So far as the situation with regard to 
monetary benefits with retrospective promotion is concerned, 
that depends upon case to case. There are various facets 
which have to be considered. Sometimes in a case of 
departmental enquiry or in criminal case it depends on the 
authorities to grant full back wages or 50 per cent of back 
wages looking to the nature of delinquency involved in the 
matter or in criminal cases where the incumbent has been 
acquitted by giving benefit of doubt or full acquittal. 
Sometimes in the matter when the person is superseded and 
he has challenged the same before court or tribunal and he 
succeeds in that and direction is given for reconsideration of 
his case from the date persons junior to him were appointed, 
in that case the court may grant sometimes full benefits with 
retrospective effect and sometimes it may not. Particularly 
when the administration has wrongly denied his due then in 
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that case he should be given full benefits including monetary 
benefit subject to there being any change in law or some 
other supervening factors. However, it is very difficult to set 
down any hard-and-fast rule. The principle “no work no pay” 
cannot be accepted as a rule of thumb. There are exceptions 
where courts have granted monetary benefits also.” 

 
(ii) (2016) 16 SCC 663 (Shobha Ram Raturi Vs. Haryana Vidyut 

Prasaran Nigam Limited).  In that matter, the order of 
retirement was challenged.  The Hon’ble Punjab and Haryana High 
Court set aside the retirement order.  However, the monetary 
benefits were refused on the principle of ‘no work no pay’.  
However, when the matter was taken up before Hon’ble Supreme 
Court, the monetary benefits/back-wages were granted on the 
ground that the principle of ‘no work no pay’ cannot be applied 
where fault lies with the Respondents in not having utilized the 
services of the Appellants for the period from 01.01.2003 to 
31.12.2005.  In Para No.3, the Hon’ble Supreme Court held as 
follows :- 

 
“3. Having given our thoughtful consideration to the 
controversy, we are satisfied, that after the impugned order 
of retirement dated 31.12.2002 was set aside, the appellant 
was entitled to all consequential benefits. The fault lies with 
the respondents in not having utilised the services of the 
appellant for the period from 1.1.2003 to 31.12.2005. Had 
the appellant been allowed to continue in service, he would 
have readily discharged his duties. Having restrained him 
from rendering his services with effect from 1.1.2003 to 
31.12.2005, the respondent cannot be allowed to press the 
self-serving plea of denying him wages for the period in 
question, on the plea of the principle of “no work no pay”. 
 

(iii) (1991) 4 SCC 109 (Union of India and Ors. Vs. K.V. 
Jankiraman). Para No.25 of the Judgment is relied upon, which 
is as follows : 

 
“25.  We are not much impressed by the contentions 
advanced on behalf of the authorities. The normal rule of "no 
work no pay" is not applicable to cases such as the present 
one where the employee although he is willing to work is 
kept away from work by the authorities for no fault of his. 
This is not a case where the employee remains away from 
work for his own reasons, although the work is offered to 
him. It is for this reason that F.R. 17(1) will also be 
inapplicable to such cases.” 

 
(iv) Judgment of Hon’ble Bombay High Court in Writ Petition 

No.6794/2018 (State of Maharashtra Vs. Smt. Manda 
Deshmukh) decided on 14th September, 2018.  This Writ 
Petition was filed challenging the Judgment passed by this 
Tribunal in O.A.1010/2016 decided on 06.04.2017.  In this 
O.A, the monetary benefits were refused relying upon Rule 
32 of ‘Rules 1981’.  The Tribunal referred to the decisions in 
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Jankiraman’s case and Ramesh Kumar’s case (cited 
supra) and held that the principle ‘no work no pay’ will not 
apply where an employee was illegally deprived of the 
opportunity to work upon such a post.  The decision 
rendered by this Tribunal has been confirmed by Hon’ble 
High Court in Writ Petition No.6794/2018 with modification 
to the extent of interest.  

 
(v) Same view was taken granting pay and allowances for the 

period from deemed date of promotion by this Tribunal in 
O.A.No.102/2017 (Ashok Khamkar Vs. Commissioner of 
Police) decided on 17.05.2019.  

 
 

17. At this juncture, it would be also apposite to refer recent decision 

of Hon’ble Bombay High Court in 2016(1) Mh.L.J. 827 (Prabhakar J. 

Rangari Vs. Hon’ble Minister of Industries & Chairman, 

Maharashtra Industrial Development Corporation).  In that case, the 

promotion was denied because of pendency of DE though Petitioner was 

fulfilling all requisite criteria for promotion and was eligible for the same.  

The DE was pending for years together.  It is in that context, the Hon’ble 

High Court referred Circular dated 02.04.1976 which inter-alia provides 

for provisional promotion where an employee is facing the DE and held 

that denial of promotion is arbitrary and denial of legitimate right to seek 

promotion.  Ultimately, directions were issued to promote the Petitioner 

with deemed date and with all consequential benefits, subject to outcome 

of D.E.     

 

18. Furthermore, Shri Chandratre, learned Advocate for the Applicant 

rightly referred to AIR 2007 SC 3100 (The Commissioner, Karnataka 

Housing Board Vs. C. Muddaiah) wherein the employer had raised the 

issue of no work no pay, which was turned down by Hon’ble Supreme 

Court in following words :- 

 

“We are conscious and mindful that even in absence of statutory provision, 
normal rule is 'no work no pay'. In appropriate cases, however, a Court of 
Law may, nay must, take into account all the facts in their entirety and 
pass an appropriate order in consonance with law. The Court, in a given 
case, may hold that the person was willing to work but was illegally and 
unlawfully not allowed to do so. The Court may in the circumstances, 
direct the Authority to grant him all benefits considering 'as if he had 
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worked'. It, therefore, cannot be contended as an absolute proposition of 
law that no direction of payment of consequential benefits can be granted 
by a Court of Law and if such directions are issued by a Court, the 
Authority can ignore them even if they had been finally confirmed by the 
Apex Court of the country (as has been done in the present case). The bald 
contention of the appellant-Board, therefore, has no substance and must 
be rejected.”   

 

19.   The reference made by learned P.O. on the decision of Hon’ble 

Supreme Court 1991 AIR SCC 938 (Virender Kumar Vs. Avinash 

Chandra Chadha) is of no help to the Applicant in the facts and 

circumstances of the present case.  In that case, on the principle of ‘no 

work no pay’ the monetary benefits were refused with the finding that 

during the relevant period, higher posts were not vacant and were 

manned by incumbents concerned to whom the emoluments of the said 

posts were filled.  Therefore, in the fact situation, want of non-availability 

of post, the principle of ‘no work no pay’ was invoked.  Whereas, in the 

present case, as concluded above, the Applicant was indeed out of 

promotion for non-existing grounds and thereby he was deliberately 

deprived from promotion.   

 

20.     Thus, the legal principles expounded by Hon’ble Supreme Court 

in the Judgment referred to above and by Hon’ble Bombay High Court 

referred to above are fully attracted and I see no reason to deprive of the 

Applicant from monetary benefits of the promotional post.  The Applicant 

was ex-facie subjected to injustice by denying promotion on totally non-

existing ground which needs to be undone by granting monetary benefits 

to him.  

 

21. The necessary corollary of aforesaid discussion leads me to 

conclude that the principle of ‘no work no pay’ and Rule 32 of ‘Rules of 

1981’ have no application in the present situation.  Consequently, the 

impugned order dated 20.11.2017 refusing monetary benefits for the 

period from deemed date of promotion is totally unsustainable in law and 

deserves to be quashed.  Indeed, there is no reference of Rule 32 in the 

impugned order.  Be that as it may, the impugned order is totally 
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indefensible and liable to be struck down.  Hence, I pass the following 

order.  

 

      O R D E R 

 

(A) The Original Application is allowed. 

(B) The impugned order dated 2011.2017 is hereby quashed and 

set aside.  

(C) The Respondents are directed to release the monetary 

benefits of the Applicant for the period from 04.08.2012 to 

19.12.2014 for promotional post of Deputy Secretary with all 

consequential benefits within two months from today, failing 

which the Respondents will have to pay interest at the rate of 

9% p.a. from the date of this order.  

 (D) No order as to costs. 

             
  

          Sd/- 
       (A.P. KURHEKAR)        

                      Member-J 
                  
     
Mumbai   
Date : 12.01.2021         
Dictation taken by : 
S.K. Wamanse. 
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