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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI 

BENCH AT AURANGABAD 
 

ORIGINAL APPLICATION NO. 65 OF 2017 

          DISTRICT : AURANGABAD 

Shri Kundan s/o Vsantrao Deshmukh, )   
Age: 43 years,Occu. :Service    ) 

As Auditor Grade-II, in the office of   ) 

District Special Auditor Class-I,    ) 
Co-operative Societies,     ) 
R/o A-66, Nathnagar, Behind Sindhi Colony, ) 
Aurangabad, Dist. Aurangabad.   ) .. APPLICANT 

 

   V E R S U S 

 
1) The Commissioner for Cooperation, ) 
 & Registrar, Cooperative Societies, ) 
 Maharashtra State, Central Building, ) 

 Near Pune Railway Station, Pune-1. ) 

 
2) The Divisional Joint Registrar,  )  

 Cooperative Societies (Audit),  ) 
Aurangabad Region, Aurangabad.  )   .. RESPONDENTS 

----------------------------------------------------------------------------------------- 
APPEARANCE : Shri S.D. Joshi, Advocate for the Applicant. 

 

: Smt. M.S. Patni, Presenting Officer for the  
  Respondents. 

----------------------------------------------------------------------------------------- 

CORAM :  JUSTICE M.T. JOSHI, VICE CHAIRMAN.  

AND 

ATUL RAJ CHADHA, MEMBER (A). 
 

DATE    :  31.01.2019. 
----------------------------------------------------------------------------------------- 

    O R D E R  

(PER –Atul Raj Chadha, Member (A)) 

 

1.  Heard Shri S.D. Joshi, learned Advocate for the 

applicant and Smt. M.S. Patni, learned Presenting Officer for the 

respondents. 
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2.  By filing the present Original Application, the 

applicant has made following prayers :- 

“B) By issue of an appropriate order or direction, the 

impugned communication/ order bearing O.No. 

ESTABLISHMENT/DESK-1/ DEEMED DATE/ 

DESHMUKH/016, dated 7.6.2016, issued by 

respondent No. 1 thereby rejecting the request of the 

applicant for grant of deemed date of promotion to 

the post of Auditor Grade-II w.e.f. 27.09.2008 may 

kindly be quashed and set aside. 

 
C) By issue of an appropriate order or direction, the 

respondent No. 1 and 2 may kindly be directed to 

grant 27.09.2008 as „Deemed date‟ of promotion to 

the post of Auditor Grade-II along with all the 

consequential benefits such as fixation of pay, 

arrears of pay, appropriate fitment in the cadre of 

Auditor Grade-II within a period of 3 months.” 

 

3.  The following are the submissions of the learned 

Advocate for the applicant:- 

 

(a)   The applicant was appointed as a Junior Clerk in the   year 

1993, 

 

(b)   The applicant had submitted his Medical Certificate i.e. 

disability to the extent of 56% under Partial Deaf Category, 



3 O.A. No. 65/2017 
    

(c)  Under the provisions of The  Persons with Disability ( 

Equal Opportunities, Protection of Rights and Full 

Participation )Act 1995 ( herein after referred as Act), 3% 

reservations was required to be made for physically disabled 

persons  ( Differentially abled persons ) at Roster Point Nos. 

1, 34 and 67( one percent each for blind, Orthopedically 

handicapped and partially deaf persons). However, the posts 

are not reserved for the blind or partially blind persons for 

Sub Auditor or Auditor Grade in the instant case, 

 

(d)  The appointment of the applicant was made as 

nominee of freedom fighter and on some complaints a 

departmental enquiry was started against the applicant.  

The said departmental enquiry was completed in the year 

1998. However, no decision was taken till January, 2015 

and he was exonerated vide order dated 16.01.2015.  

 
(e) The applicant was denied first promotion to the post of 

Sub–Auditor and required to file O.A. No. 999/2004 for 

claiming promotion. It was denied to him due to pendency of 

the departmental enquiry and the applicant was granted 

promotion for the post of Sub-Auditor on 26.09.2005 after 

the directions given by this Tribunal on 09.09.2005 in O.A. 
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no 999/2004 subject to final outcome of Departmental 

Enquiry,  

 
(f) The applicant was again denied promotion to the 

higher post of Auditor Grade-II, though he fulfilled requisite 

criteria. The applicant was again required to file O.A. No. 

11/2011 for claiming promotion to the post of Auditor 

Grade-II. However, during the pendency of the said O.A., a 

meeting of Departmental Promotion Committee was held by 

the concerned respondents and the promotion was granted 

to the applicant on 30.05.2015,  

 

(g) The Division Bench of this Tribunal while disposing 

the O.A. No. 11/2011, directed the respondents to consider 

the representation of the applicant for grant of deemed date 

of promotion w.e.f. 27.09.2008,  

 
(h) However, the respondents have denied the deemed 

date of promotion on the ground that no person junior to 

Applicant was promoted. Hence, he is required to file the 

present O.A. for grant of deemed date of promotion.  

 

4. The respondent Nos. 1 and 2 in their affidavit in reply in 

paragraph No. 6 (paper book page no. 71) submitted that the 
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departmental enquiry was initiated against the applicant, which 

was finalized on 16.01.2015 and the applicant was promoted on 

30.05.2015. The deemed date of promotion is also denied on the 

ground that no person junior to the Applicant was promoted  

 

5.  The applicant also approached the Commissioner of 

Handicap Welfare, Pune, who had directed vide order dated 

22.06.2009 which reads as under:- 

 
“    vk ns ‘k 

1½ oknh ;kapk vtZ va’kr % ekU; dj.;kr ;sr vkgs- 

2½ izfroknhauh oknh fo:/n izyachr vl.kk&;k foHkkxh; pkSd’khpk vafre fu.kZ; lnjP;k vkns’k 

izkIr >kY;kiklwu 60 fnolkr ?;kok- 

3½ oknh gs lsok T;s”Brk] fcanw ukekoyh jftLVj o brj fud”kkuqlkj oknhph ekx.kh riklwu 

ys[kk ifj{k.k Js.kh & 2 ;k inkoj inksUUkr gks.;kl ik= vlY;kl izfroknh ;kauh mijksDr 

foHkkxh; pkSd’khP;k vafre fu.kZ;kP;k vf/ku jkgwu 30 fnolkP;k vkr rkRiqjR;k Lo:ikr 

ekuho fnukadklg inksUUkrh djkoh- 

4½ mijksDr foHkkxh; pksd’kh varxZr oknh funksZ”k fl/n >kY;kl vkf.k vkns’k dza- 3 vUo;s 

inksUurhl ik= vlY;kl lnjph rkRiqjrh inksUurh izzpfyr fu;ekuqlkj dk;e dj.;kr 

;koh- 

vkt jkst fnukad 22-06-2009 lnjps fudkyi= ek÷;k lghus fnys vkgs-” 

 

In short, the Commissioner Handicap has directed that 

necessary decision in pending Departmental Enquiry be taken 

within sixty days. The Applicant be given temporary promotion 

with deemed date within thirty days taking into account his 

seniority, availability of Roaster Point etc. In case, the Applicant is 
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exonerated the temporary promotion be made permanent. 

However, the respondents had not implemented the order of 

the Commissioner of Handicap Welfare.    

 
6.  Following are the observations of the D.P.C. meeting 

dated 25.05.2015:- 

 
“vLFkhO;axRo viaxklkBh vkjf{kr vlysys in & 01 in 

  ys[kkifj{kd Js.kh &2 inksUUkrh laoxkZP;k izek.khr dj.;kr vkysY;k fcanq 

ukekoyh ukssanogh uqlkj [kqY;k izoxkZlkBhps ,dq.k 25 fcanw fjDr vkgsr-  rFkkih lnj 25 

inkaiSdh Hkj.;k;ksX; vlysyh Eg.ktsp fu;fer ;kstuk] lk[kj ;kstuk o inqe ;kstusdMhy 

dsoG 04 ins fjDr vlwu lnj  04 inkaiSdh ,dk inkoj foHkkx cnyhus ¼Jherh nsodrsZ½ o 

dkiql ;kstusdMhy deZpkjh ¼Jh Hkxqjs o xk;dokM½ lek;kstukus Hkjko;kph vkgsr gh ckc 

y{kkr ?ksmu dsoG 01 ins vfLFkO;axRo vlysY;k deZpk&;kP;k inksUUkrhOnkjs Hkj.;kpk fu.kZ; 

?ks.;kr vkyk-  viax vkj{k.k fcanw ukekoyh uksanoghuqlkj fcanq dz- 67 gk fnukad 27-03-

2006 iklwu fjDr vlqu lnj fcanw Hkj.;kpk fu.kZ; ?ks.;kr vkyk-  miys[kkifj{kd laoxkZrhy 

lsokT;s”Brsuqlkj ik= vl.kk&;k vLFkhO;axRo vlysY;k deZpk&;akpk vk<kok ?ksryk vlrk 

miys[kkijh{kd laoxkZP;k vafre lsokT;s”Brk ;knhuqlkj dk;Zjr vlysY;k 141 

deZpk&;kae/;s vLFkhO;axRo vlysys dsoG 02 deZpkjh vk<Gwu vkgs-  izpfyr fu;ekuqlkj 

vfLFkO;axRo vlysY;k fdeku 03 deZpk&;kaps fopkj{ks= r;kj dj.sk vko’;d vkgs-  rFkkfi 

miys[kkijh{kd laoxkZP;k fn- 01-01-2014 jksthP;k vafre lsokT;s”Brk ;knhuqlkj dsoG 

02 vLFkhO;axRo vlysys deZpkjh miys[kkifj{kd laoxkZr dk;Zjr vlY;keqGs 02 

deZPk&;kaps fopkj{ks= r;kj dj.;kr vkys-  r;kj dj.;kr vkysY;k izi=kuqlkj v-dz- 01 

ojhy deZpkjh Jh- dqanu olarjko ns’keq[k ;kaP;k xsY;k ikp o”kkZP;k xksifu; vgokykps 

oxhZdj.kkps voyksdu d:u Nkuuh dj.;kr vkyh-  xksi.kh; vgokykuqlkj inksUurhlkBh 

vfuok;Z vlysyh fdeku ljkljh o vU; loZ vfuok;Z vVh lnj deZpkjh iq.kZ djhr vkgs-  

R;keqGs inksUurh ns.;kpk fu.kZ; ?ks.;kr vkyk-  

Jh dqanu olarjko ns’keq[k ;kuk ;k dk;kZy;kOnkjs lu 2005 e/;s ns.;kr vkysyh 

inksUUkrh gh R;kaP;kfo:/nP;k foHkkxh; pkSd’khP;k vf/ku jkgwu ns.;kr vkyh gksrh-  Jh ns’keq[k 

;kaP;kfo:/nps foHkkxh; pkSd’kh izdj.k vkrk vafrer% fudkyh fUk?kkyh vkgs- R;keqGs R;kauk 
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lu 2005 e/;s ns.;kr vkysyh inksUUkrh vk;qDRk] viax dY;k.k ;kaps U;k;ky;kps 

vkns’kkrhy eqík dzekad 4 uqlkj fu;fer dj.;kpk fu.kZ; ?ks.;kr vkyk- 

 Jh ns’keq[k gs [kqY;k izoxkZrhy vlwu ‘kklu fu.kZ; dzekad ,lvkjOgh&1099@iz-dz- 

37@99@16 v  fnukad 05 ekpZ] 2002 lkscrP;k ifjf’k”Vkrhy lqpuk y{kkr ?ksÅu 

lkekftd vkj{k.k fcanq ukekoyh [kqY;k izoxkZlkBh jk[kho vlysY;k fcanw dzz- 56 gk 

okij.;kpk fu.kZ; ?ks.;kr vkyk-” 

 

  The DPC confirmed the temporary promotion of 

Applicant given in 2005 as per the order of Commissioner 

Handicap as Applicant was exonerated and recommended his 

further promotion against open point No. 56 to the Applicant. 

  

7.  It is an admitted fact that two posts for physically 

handicapped persons were filled up at roster point Nos. 1 and 34 

on 18.12.2002 and 22.09.2005 respectively by appointing Shri 

A.G. Shinde (Physically Handicap) and Shri P.M. Kaushike 

Partialy Deaf and point No. 67 was vacant since 27.03.2006 

(paper book page no. 45).  

 
8.  The applicant was promoted temporarily in the year 

2005 as per order of this Tribunal, subject to outcome of the 

departmental enquiry. As per the Recruitment Rules, the 

applicant was   required to work on the lower post for a minimum 

period of three years before he become eligible for the higher post.  

The Applicant was promoted to the post of Sub Auditor 0n 

26.09.2005 and completed three years on 26.09.2008. Hence, he 
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has claimed deemed date from 27.09.2008 along with all 

consequential benefits. 

 
9.    It is surprising to note that the departmental enquiry 

completed in the year 1998 was finally decided in the year 2015 

and during pendency of the decision, the applicant was required 

to approach this Tribunal twice and as well as the Commissioner, 

Handicap welfare, Pune.   According to the Applicant , it was not 

proper for the respondents to withhold the promotion, though the 

roster point was available and the applicant was found otherwise 

fit, however, the promotion of the applicant was kept open in the 

D.P.C. proceedings due to  pendency of the departmental enquiry 

( Para 6 of reply – Page 71 of Paper Book).  

 
10.  Following is the position with regard to roaster (Page 

45 of the Paper Book): 

viax vkj{k.k 

uksanoghuqlkj fcanw 

fuekZ.k fnukad 

fcanw dzekad viaxRokps 

vkj{k.k 

Hkjysys viax 

vkj{khr 

deZpk&;kps uko 

vkj{k.k iq<s usys 

dk; @ vlY;kl 

dks.kR;k viaxRokps 

18-12-2002 01 iz-vk- vLFkhO;ax ,-th- f’kans Ukkgh 

22-09-2005 34 iz-vk- d.kZc/khj ih-,e- dkSf’kds ukgh 

27-03-2006 67 iz-vk- vLFkhO;ax fjDr vLFkhO;ax 

01-08-2007 101 fOn-vk- d.kZc/khj fjDr d.kZc/khj 

15-03-2011 134 fOn- vk- vYin`”Vh fjDr vYin`”Vh 

 
It is clear from above that Roaster Point  Nos. 1 and 34 were 

filled up in the years 2002 and 2005 by promoting Shri S.G 

Shinde (Physically Handicap) and Shri Kushike (Partially Deaf)  
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respectively and Roaster Points No. 67( Physically Handicap) and 

101 (Partially Deaf) available on 27.03.2006 and 1.08.2007  

respectively were  kept vacant. 

 
11.  The Section 36 of the said Act reads as under: 

 
“36. Vacancies not filled up to be carried forward – 

Whether in any recruitment year any vacancy under 

section 33, cannot be filled up due to non-availability of a 

suitable person with disability or, for any other sufficient 

reason, such vacancy shall be carried forward in the 

succeeding recruitment year and if in the succeeding 

recruitment year also suitable person with disability is 

not available, it may first be filled by interchange among 

the three categories and only when there is no person 

with disability available for the post in that year, the 

employer shall fill up the vacancy by appointment of a 

person, other than a person with disability: 

Provided that if the nature of vacancies in an 

establishment is such that a given category of person 

cannot be employed the vacancies may be interchanged 

among the three categories. ” 

 

The Roaster Point No. 67 was vacant in the year 2006 and 

was meant for Orthopedic Disabled Person and in case of non-

availability of person with such disability or for any sufficient 

reason, should have first carried forward to succeeding year and 

in case of non-availability of such particular employee in the 
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succeeding year, it should have been filed amongst the three 

categories and thereafter was open for open category. 

 
12.  It is clear that the Roaster Point No. 67 was available 

on 27.03.2006, as well as, Roaster Point No. 101 was also 

available on 01.08.2007. If the Applicant became eligible, he 

should have been considered as per the provisions of Section 36 

of the said Act by the DPC irrespective of a pending Departmental 

Enquiry against the Applicant.  As per the procedure, his 

candidature should have been considered and the result should 

have been kept in the sealed cover. In case the Applicant is 

exonerated later, he should have to be given promotion with 

retrospective effect.  In view of above following orders are issued : 

O R D E R 

 

1.  The Original Application is allowed with no cost to either of 

the parties. 

 
2. The Respondents are directed to reconvene the DPC for the 

year 2008/2009 within a period of three months from the 

date of this order as per the provisions of the Act as detailed 

above and if the Applicant is found fit, he should be granted 

deemed date of promotion with all consequential benefits. 

 

 

  MEMBER (A)   VICE CHAIRMAN 

 
Kpb db O.A. No. 65 of 2017 Deemed date of promotion 


