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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI, 
BENCH AT AURANGABAD 

 

ORIGINAL APPLICATION NO. 315 OF 2019 
(Subject – Deemed Date of Promotion) 

     DISTRICT : NANDED 

Jeevan S/o Govindrao Shinde,   ) 

Age : 58 years, Occu. : Librarian,   ) 

Govt. Polytechnic, Nanded,    ) 

R/o. Pushnagar, Nanded, Tq. & Dist. Nanded.) 

….  APPLICANT 

   V E R S U S 
 

1. The State of Maharashtra,   ) 

 Through The Secretary,   )    
Higher and Technical Education  ) 

Department, Mantralaya, Mumbai –32. )  

 
2. The Director,     ) 

Technical Education Department,  ) 

Maharashtra State, 3, Mahapalika Road,) 
Post Box No. 1967, Mumbai 400 001. )   

   
3. The Joint Director / Divisional Director,) 

Technical Education Department,  ) 
Divisional Office, Aurangabad.  ) 
Near to Govt. Polytechnic, Osmanpura, ) 

Post Box No. 516, Aurangabad.  ) 

 
4. The Principal,     ) 

Government Polytechnic, Nanded,  ) 
Veer Savarkar Marg, Baba Nagar, Nanded.) 
 

5. Vilas Rajaram Deshmukh,   ) 

Age : 59 years, Occu.: Retired Librarian,) 
R/o. At present r/o Government   ) 

Engineering College, Jalgaon (M.S.) ) 
At, Post, Tal. & Dist. Jalgaon (M.S.) ) 

…RESPONDENTS  
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----------------------------------------------------------------------------------------- 
APPEARANCE : Shri S.L. Bhapkar, Advocate for the  
   Applicant. 

 

: Shri V.R. Bhumkar, Presenting Officer for  
  Respondent Nos. 1 to 4. 

 
: Shri M.M. Bhokarikar, Advocate for  
  respondent No. 5, absent. 

----------------------------------------------------------------------------------------- 

CORAM   :    SHRI V.D. DONGRE, MEMBER (J). 

DATE  :    21.12.2022. 

----------------------------------------------------------------------------------------- 
 

O R D E R 

 
1. By invoking jurisdiction of this Tribunal under Section 19 

of the Administrative Tribunals Act, 1985, the present Original 

Application is filed challenging the impugned order / 

communication dated 29.12.2018 (Annexure-F) issued by the 

respondent No. 1 i.e. the Desk Officer, State of Maharashtra, 

Higher and Technical Education Department, Mumbai and 

consequential communication dated 16.01.2019 (Annexure-G) 

issued/ passed by the respondent No. 2 i.e. the Director, 

Technical Education Department, Mumbai, thereby rejecting the 

claim of the applicant regarding deemed date of promotion for the 

post of Librarian as of 13.12.1990 and consequently claiming 

deemed date of promotion and consequential service benefits, as 
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well as, retirement service benefits by considering the deemed 

date of 13.12.1990.  

 
2. The facts in brief giving rise to this Original Application can 

be summarized as follows :- 

(i) Undisputedly, the applicant came to be appointed 

initial as Assistant Librarian in the Government 

Polytechnic, Latur as per the appointment order dated 

07.07.1986 (part of Annexure-A collectively). The applicant 

joined on the said post on 21.07.1986.  Thereafter, the 

applicant was promoted on the post of Librarian by the 

promotion order dated 16.10.1997 (part of Annexure-A 

collectively).  

 

(ii) Further it is an undisputed fact that the respondent 

No. 5 i.e. Vilas Rajaram Deshmukh was initially appointed 

as Assistant Librarian on 03.09.1986 (part of Annexure-B 

Collectively) and was posted at Government Polytechnic, 

Dhule.  The date of appointment of respondent No.  5 is 

subsequent to the date of appointment of the applicant to 

the post of Assistant Librarian.  The respondent No. 5, 

however, has been promoted to the post of Librarian by the 

promotion order dated 13.12.1990 (part of Annexure-B 
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Collectively). The applicant is seeking deemed date of 

promotion of 13.12.1990 as that of respondent No. 5 by 

raising following pleadings :- 

 
(a) The applicant and respondent No. 5 were posted on 

the post of Assistant Librarian respectively at Government 

Polytechnic, Latur and Government Polytechnic, Dhule. In 

view of that, the applicant was not knowing about the 

promotion given to the respondent No. 5 on 13.12.1990 to 

the post of Librarian.  The respondents published the 

common State Level Seniority List of Librarian serving with 

the respondents in various Government Engineering 

Colleges and Diploma level institutes in the year 2000, 

whereby the name of respondent No. 5 was appeared being 

promoted by the order dated 13.12.1990. For the first time 

the said fact came to the knowledge of the applicant that 

the respondent No. 5, who is junior to him was promoted 

on 13.12.1990, whereas the applicant was promoted latter 

on i.e. by the order dated 16.10.1997 as stated earlier.  The 

applicant got promotion to the post of Librarian after delay 

of about 6 years and 10 months from the date of promotion 

of respondent No. 5.  
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(b) In view of above the applicant made representations 

dated 20.09.2001 and 06.12.2001 (part of Annexure-C 

collectively) to the respondent No. 2 i.e. Director, Technical 

Education Department, Mumbai through proper channel 

seeking deemed date of promotion of 31.12.1990 and 

consequential service benefits. The respondent No. 2 

forwarded those representations to the respondent No. 1 for 

necessary action.  Thereafter during the period from July, 

2002, he persuaded his said request till 2018 by making 

various representations during the said period, which are 

produced under Annexure-C collectively.  All those 

representations were sent by the respondent No. 2 to the 

respondent No. 1 by making favourable remark of granting 

deemed date to the applicant as claimed by him. 

Thereafter, also the applicant said to have sent 

representation dated 26.09.2018 (Annexure-D) to the 

respondent Nos. 1 to 3 seeking deemed date of promotion 

and consequential benefits by RPAD.   

 
(c) The applicant came to know that the respondent No. 

2 forwarded his representation dated 29.08.2018 (Annexure 

-E) to the respondent No. 1 along with proposal for taking 

decision on the claim of the applicant for grant of deemed 
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date and consequential benefits by making favourable 

recommendation. However, thereafter, the respondent No. 1 

by the impugned communication / order dated 16.01.2019 

(Annexure-G) issued to the respondent No. 2 informed that 

the deemed date as prayed for by the applicant cannot be 

granted to him, since the respondent No. 5 was temporarily 

promoted on the post of Librarian on 13.12.1990 and 

reference was given of para No. 3 of the G.R. dated 

21.08.2015 (Annexure-H) for rejecting the claim.  

 

(d) It is further contention of the applicant that the 

impugned order / letter dated 16.01.2019 is not tenable in 

law. Promotion given to the respondent No. 5 on the post of 

Librarian cannot be said to be temporary promotion.  In 

fact, after his promotion on 13.12.1990, the respondent No. 

1 has got higher pay scale on 12.02.2002, advanced higher 

grade pay scale on 11.11.2011, as well as, revised grade 

pay scales as per 5th Pay Commission w.e.f. 01.01.1996 

and higher grade pay scale as per G.R. dated 04.02.2008 

w.e.f. 23.10.2008.  Not only this, but while extending all 

these benefits to the respondent No. 5 the General 

Administration and Finance Department of State of 

Maharashtra have given sanction. The respondent No. 5 
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thereafter retired on superannuation in the year 2018 from 

the post of Librarian and thereafter his pension and all 

other retirement benefits are computed by considering his 

post of Librarian at the time of his retirement.  

 
(e) The applicant has produced on record various 

Circulars, Rules and Regulations, Notification being 

Government Circular dated 14.09.1982, Maharashtra Civil 

Services (Regulation of Seniority), Rules, 1982, Government 

Circular dated 11.06.1993 and Government Circular dated 

13.12.1993 (Annexure-I Collectively). Hence, the present 

Original Application.  

 
3. The present Original Application is resisted by filing 

affidavit in reply on behalf of respondent Nos. 1 to 4 by one Shri 

Mahesh Dattopant Shivankar, working as I/c Joint Director 

Technical Education, Regional Office, Aurangabad, thereby he 

denied all the adverse contentions raised in the O.A. However, it 

is not disputed that the respondent No. 5 though junior to the 

applicant at the entry level of Assistant Librarian, the respondent 

No. 5 was promoted by the order dated 13.12.1990 on the post of 

Librarian and the applicant was promoted to that post 

subsequently by the order dated 16.10.1997. The claim of the 
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applicant, however, is resisted by contending that though the 

post of Librarian is of State Cadre post, the respondent No. 5 was 

wrongly given promotion on divisional level. At the relevant time 

the respondent No. 5 was working in Government Polytechnic, 

Dhule, falling under Nashik Division, whereas the applicant was 

working in Government Polytechnic, Latur, falling under 

Aurangabad Division. Moreover, it is contended that as per the 

promotion order dated 13.12.1990, the divisional office, Nashik 

gave temporary promotion to the respondent No. 5 on trial basis.  

His said promotion was wrongly continued. Modified Recruitment 

rules to the post of Librarian are already under consideration of 

the State Government, as the earlier recruitment rules were 

framed long back i.e. on 05.12.1970, after which various changes 

have occurred.  The impugned order of rejection of claim of the 

applicant as per letter dated 16.01.2019 (Annexure-G) is legal 

and proper in view of the clause No. 3 of the G.R. dated 

21.08.2015 (Annexure-H). It is also stated that the time bound 

promotion benefits are given to the eligible employee as per the 

Finance Department G.R. dated 08.06.1995. Hence, the present 

Original Application is liable to be dismissed.  
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4. The applicant filed rejoinder affidavit denying all the 

adverse contentions raised in the affidavit in reply reiterating the 

contentions raised by him in the O.A.  

 
5. During the course of arguments, it was revealed that the 

State level seniority list of the post of Assistant Librarian and 

Librarian were prepared in the year 2000. Those documents, 

however, were produced by the applicant along with the present 

O.A. The applicant was allowed to produce those documents 

along with short affidavit.  

 
6. By amending the present Original Application, the 

applicant has raised pleadings that the applicant retired on 

superannuation w.e.f. 31.07.2020. According to him he is also 

entitled for consequential retiremental benefits considering the 

deemed date of promotion of 13.12.1990 and accordingly he has 

prayed for said additional relief.  The relief claimed by the 

applicant in detail are as follows :- 

“ B) By issuing appropriate order or directions, the 

impugned order / letter dated 16.01.2019 (Exh. G) 

issued / passed by Joint Director of respondent No. 

2, The Director, Technical Education, Department, 

Maharashtra State, 3, Mahapalika Road may kindly 

be quash and set aside.  
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C) By issuing appropriate order of direction, the 

impugned order / letter dt. 29.12.2018 (Exh.F) 

issued / passed by Desk Officer, of respondent No. 

1, The State of Maharashtra, Through the Secretary, 

Higher and Technical Education Department, 

Mantralaya, Mumbai-32 may kindly be quash and 

set aside.  

 
D) By issuing appropriate order or directions, the 

respondent No. 1 to 4 be directed to grant deemed 

date of 13.12.1990 to the applicant for his 

promotional post of librarian and to grant all the 

consequential benefits to that regards including all 

monitory benefits of arrears of salary, allowances 

and increments with all other applicable monitory 

and consequential benefits within one month from 

today.  

 
D-1) By issuing appropriate order, the respondent No. 1 to 

4 be directed to give all consequential service 

benefits as well as retirement benefits by considering 

deemed date 13.12.1990 for his promotion 

forthwith.” 

 
7. I have heard the arguments advanced by Shri S.L. 

Bhapkar, learned Advocate for the applicant on one hand and 

Shri V.R. Bhumkar, learned Presenting Officer for the respondent 

Nos. 1 to 4 on the other hand. Shri M.M. Bhokarikar, learned 

Advocate for respondent No. 5, absent. 
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8. After having considered the rival pleadings and documents 

on record, it is evident that undisputedly the applicant initially 

was appointed to the post of Assistant Librarian by the order 

dated 07.07.1986 and pursuant to that the applicant joined the 

Government Polytechnic, Latur on 21.07.1986.  The respondent 

No. 5 was appointed on the post of Assistant Librarian by the 

order dated 03.09.1986 and hence, this is substantiated by the 

applicant by producing on record the documents i.e. 

appointment orders and seniority list of Assistant Librarian.  

Further it is an admitted position that the respondent No. 5 was 

junior to the applicant in the cadre of Assistant Librarian. The 

respondent No. 5 was promoted to the post of Librarian as per 

the order dated 13.12.1990 (part of Annexure-B collectively). The 

said order was issued by the office of Deputy Director, Technical 

Education Office, Nashik. The said promotion order was of 

temporary nature and that promotion was at divisional level. The 

applicant was however, promoted to the post of Librarian only by 

the order 16.10.1997 (Annexure-A collectively), which was issued 

by the respondent No. 2 i.e. the Director, Technical Education 

Department, Mumbai, which is at State level.  

 
9. The applicant came to know about the promotion order of 

respondent No. 5 only after preparation and publication of 
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seniority list of the Librarian at State Level in the year 2000. This 

position is not disputed by the respondents.  In view of that the 

applicant said to have made various representations to the 

respondent No. 2 through proper channel seeking deemed date of 

promotion as 13.12.1990 as that of respondent No. 5 and 

consequential benefits.  In that regard voluminous copies of 

documents are produced by the applicant, which are Annexure-C 

collectively at page Nos. 33 to 96 of the paper book.   

 
10. In the affidavit reply filed on behalf of respondent Nos. 1 to 

4 no any comment or explanation have been offered.  In view of 

the same, in order to appreciate the claim of the applicant, 

perusal of those documents is necessary.   

 

11. Perusal of those documents at Annexure-C collectively 

would show that the various representations made by the 

applicant to the respondent No. 2 through proper channel during 

the period of 2001 to 2018. Receipt of those representations is 

not disputed by the respondents.  Further it reveals that in fact 

the proposals dated 25.12.2008 (page Nos. 49 & 50 of the paper 

book) and 07.01.2009 (page No. 51 of the paper book) were sent 

to the respondent No. 1 recommending deemed date as that of 

respondent No. 5 being 31.12.1990, on which date the 
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respondent No. 5 joined on the concerned post of Librarian 

pursuant to the promotion order dated 13.12.1990 (Annexure-B 

collectively).  

 
12. Perusal of those documents further disclosed that the 

respondent No. 1 addressing the letter dated 27.07.2009 (page 

Nos. 55 to 56 of paper book) to the respondent No. 2 opined that 

the promotion given to the respondent No. 5 was of temporary 

nature, but in the seniority list of the post of Librarian published 

on 26.04.2000 showed the regular date of promotion of 

respondent No. 5 as 31.12.1990, which has no basis. It was 

further observed that there were irregularities in showing the 

respondent No. 5 as regular promotee and information was called 

for fixing the responsibility of the concerned officers.   

 

13. Further again respondent No. 2 by the letter dated 

10.11.2010 (page Nos. 59 and 60 of the paper book) 

recommended the deemed date of 31.12.1990 to the applicant. In 

further correspondence dated 14.05.2013 (page Nos. 73 to 74) 

addressed by the respondent No. 2 to the respondent No. 1 it is 

admitted that mistake is being committed while showing the 

respondent No. 5 as regular promotee. Further correspondence 

was exchange between the respondent No. 2 and respondent No. 
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1 regarding setting the irregularity.  However, ultimately it 

appears that no any action is being taken against any of the 

officers and it is also observed that the documents are also not 

available. This went on till February, 2015.  

 
14. Thereafter, the applicant by making application sought 

documents under Right to Information Act, those documents are 

at Annexure-C collectively. He again made representation dated 

26.09.2018 (Annexure-D) to the respondent Nos. 1 to 3 seeking 

deemed date of promotion of 31.12.1990 and consequential 

service benefits. In that regard, the respondent No. 2 by 

communication dated 29.08.2018 (Annexure-E) rejected the 

application of applicant regarding deemed date and 

consequential benefits.  Ultimately, the respondent No. 1 by 

communication dated 29.12.2018 (Annexure-F) addressed to the 

respondent No. 2 communicated that the claim of the applicant 

for claiming deemed date of promotion in the cadre of Librarian 

w.e.f. 31.12.1990 cannot be granted in view of clause No. 3 of the 

G.R. dated 21.08.2015 issued by the General Administration 

Department, which is as follows :- 

 

“3- iz’kkldh; foHkkxkus ;k foHkkxizeq[kkus ljGlsosP;k dskV;krhy inkoj vFkok rnFkZ 

LoLikr fnysY;k inksUUrhpk fnukad gk ekuho fnukad Eg.kwu ns.;kl ekU;rk nsÅ u;s ok vls 

izLrko lkekU; iz’kklu o foRr foHkkxakP;k ekU;rslkBh lknj dj.;kr ;sÅ u;sr-” 
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15. The respondent No. 2 in turn communicated the decision of 

respondent No. 1 to the respondent No. 3 by the impugned 

communication dated 16.01.2019 (Annexure-G), which is also 

served on the applicant, which is impugned in the present 

Original Application. In effect what is impugned in the present 

Original Application is above-said letter/ communications dated 

29.12.2018(Annexure-F) and 16.01.2019 (Annexure-G).  

 
16. It is true that as per the order dated 13.12.1990 (part of 

Annexure-B collectively), the respondent No. 5 was promoted to 

the post of Librarian on temporary and trial basis.  However, 

temporary seniority list of the cadre of Librarian as of 31.12.1999 

is produced on record at page Nos. 146 to 151 of the paper book, 

which would show that name of the respondent No. 5 i.e. Shri 

Vilas Rajaram Deshmukh, was shown at Sr. No. 27 in the said 

seniority list. In the column of appointment date in that category 

it is shown as 31.12.1990, whereas the name of the applicant 

appears at Sr. No. 33 in the said seniority list showing date of 

appointment in that category as 23.10.1997. Same position is 

maintained in subsequent final seniority list as of 01.01.2012, 

which is at page Nos. 156 to 160 of the paper book.  
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17. The applicant came out with a case that though the 

respondent No. 5 in promotion order was shown to be 

temporarily promoted to the post of Librarian, the said 

respondent No. 5 got all the service benefits of the post of 

Librarian from time to time and the respondent No. 5 retired on 

superannuation from the post of Librarian in the year 2018 and 

he is getting pension of the retired post of regular Librarian post. 

This contention raised on behalf of the applicant is not disputed 

by the respondents.  The respondents are only saying that the 

respondent No. 5 was given promotion wrongly on divisional level 

and not on the State level and there is nothing on record to show 

that the promotion of respondent No. 5 was regular promotion.  

 
18. In this regard, it is however pertinent to note here that the 

respondent No. 2 though opined that laxity, irregularity 

committed by the certain officers while issuing order of 

promotion of respondent No. 5 as regular promotee, no any 

action has been initiated against any such erred officials. The 

respondent No. 5 admittedly has got all the benefits attached to 

the post of Librarian even after retirement.  

 

19. It is true that the Clause 3 of the G.R. dated 21.08.2015, 

which is reproduced earlier is mentioned in the impugned 
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communication. However, factual position in that regard is that 

the said respondent No. 5 has been granted all the benefits, as if 

he is regular promotee.  In view of the same, in my considered 

opinion, there is no substance in the contentions sought to be 

raised on behalf of respondents that the clause No. 3 of the G.R. 

dated 21.08.2015 would be applicable in the present case. The 

record in that respect of respondent No. 5 is otherwise.  

 
20. Learned Advocate for the applicant to fortify the claim of 

deemed date placed on record the decision of the Co-ordinate 

Bench of this Tribunal at Mumbai dated 26.4.2022 in O.A. No. 

50/2021 in the matter of Shri Arun Narayan Bhalchandra Vs. 

The Additional Chief Secretary and Anr, that was also the case of 

entitlement of deemed date of promotion with all consequential 

service benefits. In para No. 16 is observed as follows :- 

“16. It is well settled that when promotion is granted with 

retrospective effect, the benefit flowing therefrom including 

monetary benefits has to be extended to an employee who has 

been deprived of promotion for no fault on his part and principle 

of ‘no work no pay’ cannot be applied as a rule of thumb. Where 

a Government servant was eligible and willing to work on 

promotional post, he cannot be kept away from promotional post. 

In the present case, it is explicit that Applicant is kept away from 

promotional post due to lethargy and inaction on the part of 

Respondents to take timely steps for promotion of the Applicant 

to the post of Joint Commissioner of Transport. In other words, 
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fault lies with the Respondents in not utilizing the services of the 

Applicant of the promotional post and it had caused financial 

loss to the Applicant for no reason or fault on his part. In this 

behalf, it would be apposite to refer certain decisions holding the 

field that the principle of ‘no work no pay’ cannot be attracted as 

a rule of thumb.  

“(i) AIR 2015 SC 2904 (Ramesh Kumar Vs. Union of 

India) wherein the Hon’ble Supreme Court held that in 

normal circumstances when retrospective promotions are 

effected, the benefit flowing therefrom including monetary 

benefits must be extended to an employee who has been 

denied promotion earlier and the principle ‘no work no 

pay’ cannot be accepted as a rule of thumb and matter 

needs to be considered on case to case basis. In Para 

No.13, the Hon’ble Supreme Court held as follows :  

 
“13. We are conscious that even in the absence of 
statutory provision, normal rule is “no work no pay”. 
In appropriate cases, a court of law may take into 
account all the facts in their entirety and pass an 
appropriate order in consonance with law. The 
principle of “no work no pay” would not be attracted 
where the respondents were in fault in not 
considering the case of the appellant for promotion 
and not allowing the appellant to work on a post of 
Naib Subedar carrying higher pay scale. In the facts 
of the present case when the appellant was granted 
promotion w.e.f. 01.01.2000 with the ante-dated 
seniority from 01.08.1997 and maintaining his 
seniority alongwith his batchmates, it would be 
unjust to deny him higher pay and allowances in 
the promotional position of Naib Subedar.”  
 

In this case, the Hon’ble Supreme Court also referred to its 

earlier decision in AIR 2007 SC 2645 (State of Kerala 

Vs. E.K. Bhaskaran Pillai) wherein it was held that the 

principle of ‘no work no pay’ cannot be accepted as a rule 

of thumb and the matter will have to be considered on 
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case to case basis. In Bhaskaran Pillai’s case, the 

Hon’ble Supreme Court in Para No.4 held as follows :-  

“4. We have considered the decisions cited on 
behalf of both the sides. So far as the situation with 
regard to monetary benefits with retrospective 
promotion is concerned, that depends upon case to 
case. There are various facets which have to be 
considered. Sometimes in a case of departmental 
enquiry or in criminal case it depends on the 
authorities to grant full back wages or 50 per cent of 
back wages looking to the nature of delinquency 
involved in the matter or in criminal cases where the 
incumbent has been acquitted by giving benefit of 
doubt or full acquittal. Sometimes in the matter 
when the person is superseded and he has 
challenged the same before court or tribunal and he 
succeeds in that and direction is given for 
reconsideration of his case from the date persons 
junior to him were appointed, in that case the court 
may grant sometimes full benefits with retrospective 
effect and sometimes it may not. Particularly when 
the administration has wrongly denied his due then 
in that case he should be given full benefits 
including monetary benefit subject to there being 
any change in law or some other supervening 
factors. However, it is very difficult to set down any 
hard-and-fast rule. The principle “no work no pay” 
cannot be accepted as a rule of thumb. There are 
exceptions where courts have granted monetary 
benefits also.”  

 
(ii) (2016) 16 SCC 663 (Shobha Ram Raturi Vs. 

Haryana Vidyut Prasaran Nigam Limited). In that 

matter, the order of retirement was challenged. The 

Hon’ble Punjab and Haryana High Court set aside the 

retirement order. However, the monetary benefits were 

refused on the principle of ‘no work no pay’. However, 

when the matter was taken up before Hon’ble Supreme 

Court, the monetary benefits/back-wages were granted 

on the ground that the principle of ‘no work no pay’ cannot 

be applied where fault lies with the Respondents in not 

having utilized the services of the Appellants for the period 
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from 01.01.2003 to 31.12.2005. In Para No.3, the Hon’ble 

Supreme Court held as follows :-  

“3. Having given our thoughtful consideration to the 
controversy, we are satisfied, that after the 
impugned order of retirement dated 31.12.2002 
was set aside, the appellant was entitled to all 
consequential benefits. The fault lies with the 
respondents in not having utilised the services of 
the appellant for the period from 1.1.2003 to 
31.12.2005. Had the appellant been allowed to 
continue in service, he would have readily 
discharged his duties. Having restrained him from 
rendering his services with effect from 1.1.2003 to 
31.12.2005, the respondent cannot be allowed to 
press the self-serving plea of denying him wages for 
the period in question, on the plea of the principle of 
“no work no pay”.  
 

(iii) (1991) 4 SCC 109 (Union of India and Ors. Vs. 

K.V. Jankiraman). Para No.25 of the Judgment is relied 

upon, which is as follows :  

“25. We are not much impressed by the contentions 
advanced on behalf of the authorities. The normal 
rule of "no work no pay" is not applicable to cases 
such as the present one where the employee 
although he is willing to work is kept away from 
work by the authorities for no fault of his. This is 
not a case where the employee remains away from 
work for his own reasons, although the work is 
offered to him. It is for this reason that F.R. 17(1) 
will also be inapplicable to such cases.”  

 
(iv) Judgment of Hon’ble Bombay High Court in Writ 

Petition No.6794/2018 (State of Maharashtra Vs. 

Smt. Manda Deshmukh) decided on 14th September, 

2018. This Writ Petition was filed challenging the 

Judgment passed by this Tribunal in O.A.1010/2016 

decided on 06.04.2017. In this O.A, the monetary benefits 

were refused relying upon Rule 32 of ‘Rules 1981’. The 

Tribunal referred to the decisions in Jankiraman’s case 

and Ramesh Kumar’s case (cited supra) and held that 
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the principle ‘no work no pay’ will not apply where an 

employee was illegally deprived of the opportunity to work 

upon such a post. The decision rendered by this Tribunal 

has been confirmed by Hon’ble High Court in Writ Petition 

No.6794/2018 with modification to the extent of interest.  

 
(v) Same view was taken granting pay and allowances for 

the period from deemed date of promotion by this Tribunal 

in O.A.No.102/2017 (Ashok Khamkar Vs. 

Commissioner of Police) decided on 17.05.2019.  

(vi) AIR 2007 SC 3100 (The Commissioner, 

Karnataka Housing Board Vs. C. Muddaiah) wherein 

the employer had raised the issue of no work no pay, 

which was turned down by Hon’ble Supreme Court in 

following words :-  

“We are conscious and mindful that even in absence 
of statutory provision, normal rule is 'no work no 
pay'. In appropriate cases, however, a Court of Law 
may, nay must, take into account all the facts in 
their entirety and pass an appropriate order in 
consonance with law. The Court, in a given case, 
may hold that the person was willing to work but 
was illegally and unlawfully not allowed to do so. 
The Court may in the circumstances, direct the 
Authority to grant him all benefits considering 'as if 
he had worked'. It, therefore, cannot be contended 
as an absolute proposition of law that no direction 
of payment of consequential benefits can be granted 
by a Court of Law and if such directions are issued 
by a Court, the Authority can ignore them even if 
they had been finally confirmed by the Apex Court 
of the country (as has been done in the present 
case). The bald contention of the appellant-Board, 

therefore, has no substance and must be rejected.” 
 
21. In the background of the above-said decision, if the facts of 

the present case are considered, it can be seen that in the case in 

hand the applicant is senior to the respondent No. 5 in the cadre 
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of Librarian. The promotion of the respondent No. 5 was wrongly 

given by order dated 13.12.1990 on considering the seniority at 

Divisional level i.e. Nashik Division. The post of Librarian is State 

level cadre post. In view of that obviously the applicant was 

entitled to be considered for the post of Librarian, when it fell 

vacant and the respondent No. 5 was appointed on that post by 

the order dated 13.12.1990. Nothing is placed on record that the 

applicant was not eligible for that post, when the respondent No. 

5 was promoted by the responder dated 13.12.1990. In view of 

the same, it is evident that though the applicant was senior to 

the respondent No. 5 in the cadre of Assistant Librarian, he was 

not considered for promotion, so promotion was denied to him at 

that point of time for no fault on the part of the applicant. In fact, 

it can be said that the promotion was denied to the applicant due 

to wrong criteria of divisional level applied by the concerned 

officer, resultantly legitimate promotion was denied to the 

applicant by the administrative fault and not due to any fault of 

the applicant.  

 
22. As regards granting deemed date and consequential service 

benefits, the applicant has placed on record relevant documents. 

Those documents are the Government Circular dated 14.09.1982 

(Annexure-I, page No. 111 of the paper book), in which the 
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reference of Government Circular dated 25.02.1965 has been 

given. Relevant portion of the said Circular is as follows :-  

“ifji=d Kkiu 
 

‘kklukP;k lkekU; iz’kklu foHkkx] dz-,lvkjOgh&1079@12] fnukad 24-10-79 

P;k ifji=d Kkiukuqlkj vls vkns’k ns.;kr vkys vkgsr dh] ,[kk|k izdj.kh tj deZpk&;kaP;k 

inksUurhl iz’kkldh; dkj.kkLro foyac >kYkk vlsy] rj R;kyk inksUurhpk R;kP;k fudVP;k 

dfu”B deZpk&;kaP;k izR;{k inksUurhP;k fnukadkP;k vk/kkjs ekuho fnukad ns.;kr ;kok] vkf.k 

R;kl ‘kklu ifji=d Kkiu] lkekU; iz’kklu foHkkx] dzekad-,lvkjOgh@1064&Mh] fnukad 

25-2-1965 e/khy ifjPNsn 3 e/khy vkns’kkuqlkj R;k inkps ns; osru o HkRrs Fkdckdhlg 

ns.;kr ;kos-  ;k vkns’kkP;k lanHkkZr foLrkjkus Li”Vhdj.k djrkauk ‘kklu vls Li”V djrs dh] 

tj iz’kkldh; foyac rhu efgU;kis{kk vf/kd dkyko/khpk vlsy rjp ifji=dkae/;s vkns’khr 

dsY;kizek.ks laca/khr deZpk&;kl inksUurhpk ekuho fnukad vkf.k ifj.kkeh ns; osru o HkRrs 

;kapk Qk;nk Fkdckdhlg ns.;kr ;kok- 

 
2- ‘kklu vk.k[kh] vlk [kqyklk djhr vkgs dh tj dfu”B deZpk&;kauk iz’kkldh; 

dkj.kkLro FkksM;k dkyko/khlkBh vkdfLed ¼Fortuitous½ inksUurh ns.;kr vkY;k 

vlrhy rj v’kk izdj.kh ojhy lanHkkZ/khu vkns’k ykxw gks.kkj ukghr-” 

 

 He further placed reliance on Government Circular dated 

11.06.1993 (page No. 116 of the paper book), where there is a 

reference of earlier Government Circular dated 25.02.1993. 

Relevant portion of the said Circular is as follows :- 

“’kklu ifji=d 

 ‘kklu lsosrhy deZpkjh @ vf/kdkjh ;kauk inksUurhP;k lanHkkZr Mkoyys xsys vlY;kps 

fuf’pr >kys rj R;kauk inksUurhpk ekuho fnukad ns.;kckcr fopkj dj.;kr ;srks- ekuho fnukad 

ns.;kckrph izdj.ks oj uewn dsysY;k ifji=dkuqlkj riklko;kph vlrkr-  oj uewn dsysY;k 

fnukad 10 ekpZ] 1960 P;k ifji=dkrhy rjrqnhaizek.ks tj rkRiqjR;k T;s”Brk ;knhP;k vk/kkjs 

inksUurh fnyh vlsy vkf.k rh T;s”Brk ;knh vafre dsY;kuarj R;k T;s”Brsuqlkj tj dfUk”B 

O;Drhyk vxksnj fu;fer Lo:ikph inksUurh fnyh vlsy rj T;s”B O;Drhyk inksUurhpk ekuho 

fnukad fnyk tkrks- 
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 Ekk= osru fuf’prhP;k Qjdkaps ykHk fnys tkr ukghr-  fnukad 25 Qsczqokjh] 1965 P;k 

ifji=dkrhy rjrqnhaP;k vk/kkjs T;s”Brk ;knhe/khy T;s”B O;Drhyk pqdhus vf/kdze.k d:u 

dfu”B O;Drhyk fu;fer Lo:ikph inksUurh fnyh vlsy rj ekuho fnukad fnyk tkrks-  ;k 

izdj.kh T;k O;Drhyk ekuho fnukad fnyk vlsy R;kyk osrufuf’prhps Qk;ns Qjdklfgr fnys 

tkrkr- 

2- ekuho fnukad ns.;kckcrph izdj.ks ea=ky;hu iz’kkldh; foHkkxkauh] lkekU; iz’kklu 

foHkkx vkf.k foRr foHkkx ;kaP;k ijke’kkZus fudkyh dk<.ks vko’;d vkgs-  dkj.k v’kk izdj.kh 

,dkp inkps osru nksu O;Drhauk ns.;kph ‘kD;rk fuekZ.k gksr vlrs- rlsp inksUurh fu;fer 

Lo:ikph ulsy rj ekuho fnukad ns.;kckcrpk fu.kZ; ?ks.ks v;ksX; vlrs-  ;keqGs ekuho fnukad 

ns.;kckcrph izdj.ks l[kksy ifj{k.kkuarj fudkyh dk<.ks vko’;d vkgs- ijarq ;k foHkkxkP;k vls 

funZ’kukl vkys vkgs dh] ekuho fnukad ns.;kckcrph izdj.ks foHkkx izeq[k Lrjkoj riklyh 

tkowu fu.kZ; ?ksrys tkrkr-  gs fu.kZ; oj uewn dsysY;k ifji=dkrhy rjrqnhaizek.ks ulY;kpsgh 

v<Gwu vkys vkgs-  Eg.kwu ekuho fnukad ns.;kckcrP;k izdj.kh ‘kklu vkrk vls vkns’k nsr vkgs 

dh] ekuho fnukad ns.;kckcrpk izdj.ks ea=ky;hu foHkkxkauk ijLij fudkyh dk<w u;sr] 

ea=ky;hu foHkkxkauh v’kk izdj.kkaph izkFkfed Nkuuh djkoh o ;kckcrP;k izLrkokauk lkekU; 

iz’kklu foHkkx vkf.k foRr foHkkx ;kauh vko’;d eatwjh fnY;kuarjp ;k laca/khps vkns’k fuxZfer 

djkosr- 

 
3- loZ ea=ky;hu foHkkxkauh ‘kklukps lnj vkns’k R;kaP;k v[kR;kjhrhy foHkkx izeq[k 

vkf.k dk;kZy; izeq[k ;kaP;k fun’kZukl vk.kkosr- rlsp foHkkx izeq[k Lrjkoj ekuho fnukad 

ns.;kckcr tj ;kiwohZ dkgh vkns’k vlrhy rj rs vkns’k ;k fu.kZ;kuqlkj vf/kdzfer Bjrhy- 

 
4- ‘kklu vf/klwpuk] ] lkekU; iz’kklu foHkkx] dzekad-,lvkjOgh 1076@12] fnukad 

21 twu] 1982 vUo;s T;s”Brk fofu;e fofgr dj.;kr vkys vkgsr-  R;ke/khy fu;e 5¼1½ 

e/khy l{ke izkf/kdkjh ;k,soth vko’;d rh nq:Lrh dj.;kph dk;Zokgh osxGh dj.;kr ;sr 

vkgs-  rksi;ZaUr ekuho fnukad izLrko ;k vkns’kuqlkj rikl.;kr ;kosr-” 

 
 He further placed reliance on Government Circular dated 

06.06.2002 issued by the G.A.D. State of Maharashtra.  

 

 Those Circular would show that in case of fortuitous and / 

or temporary promotion, deemed date cannot be given to the 
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senior Government servant, who has claimed it.  However, in the 

case in hand, the said clause is not applicable.  Similar clause 

No. 3 was also there in the G.R. dated 21.08.2015, which stated 

about the ad-hoc promotion.  That is also not applicable to the 

applicant for the reasons already stated. 

  
23. In totality of circumstances, in my considered opinion, the 

applicant has established the case for relief of deemed date of 

promotion of 31.12.1990 as that of his junior i.e. respondent No. 

5 in the cadre of Librarian.  In the circumstances, the applicant 

would be entitled for relief of deemed date together with all 

consequential service benefits including the pension and 

pensionary benefits.  I therefore, proceed to pass the following 

order :- 

O R D E R 

 The Original Application is allowed in following terms :- 

 

 (i) The impugned order / communication dated 

29.12.2018 (Annexure-F) issued by the respondent No. 1 

i.e. the Desk Officer, State of Maharashtra, Higher and 

Technical Education Department, Mumbai and 

consequential communication dated 16.01.2019 

(Annexure-G) issued by the respondent No. 2 i.e. the 
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Director, Technical Education Department, Mumbai, are 

hereby quashed and set aside.  

 
 (ii) The applicant is declared entitled for deemed date of 

promotion to the post of Librarian w.e.f. 31.12.1990 with 

all consequential service benefits.  

 
 (iii) The respondents are directed to release consequential 

service benefits in the terms of monetary benefits within a 

period of two months from the date of this order, failing 

which respondents will have to pay interest @ 8% p.a. from 

the date of order till actual payment. 

 

 (iv) There shall be no order as to costs.   

            

PLACE :  AURANGABAD.                 (V.D. DONGRE) 
DATE   :  21.12.2022.                     MEMBER (J) 
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