1 O.A. No. 190/2017

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 190 OF 2017

DISTRICT : OSMANABAD

Dattatraya Jagganathrao Zombade,
Age : 65 years, Occu. : Pensioner,
R/o : Ekkondi Road, Tq. Omerga,
District Osmanabad.

~— — — —

APPLICANT
VERSUS
1. State of Maharashtra, )
Secretary, Revenue and Forest Department,)
Mantralaya, Mumbai. )
2. The Commissioner, )
Revenue, Aurangabad. )
3. The Collector, )
(Revenue), Osmanabad. )
RESPONDENTS

APPEARANCE : Shri Avinash Deshmukh, Advocate holding for
Shamsunder Patil, Advocate for the Applicant.

: Shri V.R. Bhumkar, P.O. for the Respondents.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)

Reserved on : 10.01.2023
Pronounced on : 18.01.2023

(Per : Shri Bijay Kumar, Member (A))

1. By invoking provisions of Section 19 of the Administrative

Tribunals Act, 1985, this Original Application has been filed on
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29.09.2014 being aggrieved by impugned order dated 06.07.2002
passed by respondent No. 3 imposing punishment of reversion
from the post of Awwal Karkoon to Clerk on the initial basic pay
of Clerk and also by the order of respondent No. 2, the appellate
authority, dated- 12.05.2004 and order of respondent No. 1,
dated 31.05.2011 rejecting applicant’s petition of revision. A
Miscellaneous Application No. 287/2014 in O.A. (St.) No.
1095/2014 was filed for condonation of delay of 859 days in
filing the Original Application, which was allowed vide an Oral
Order dated 29.04.2015 on payment of cost of Rs. 1000/- by the
applicant. The applicant paid the amount of cost imposed in the
accounts of MAT Bar Association on 21.03.2017 therefore, the
Original Application was registered with regular number as

190/2017.

2. On 20.07.2017, the applicant prayed for leave for amending
prayer clause by inserting clause B-1 in prayer clause, which
was allowed to be carried out within a period of one week and the
applicant inserted a new clause B-1 as reproduced below by
carrying out amendment on 27.07.2017 :-

“B-1. To Quash and set aside the order dated 31.03.2006
passed by the collector Osmanabad imposing the
punishment of compulsory retirement from 31.03.2006 on
the ground of conviction in special case.”



3 O.A. No. 190/2017

3. Affidavit in reply on behalf of respondent Nos. 2 and 3 was
filed by learned Presenting Officer on 24.01.2022, which was

taken on record and a copy thereof supplied to the other side.

4. The matter was taken up for final hearing on 19.04.2022
and the same remained part-heard to be heard again on
27.04.2022. However, with consent of two sides the matter was
adjourned for hearing on 01.07.2022. On 01.07.2022, the
applicant sought leave to amend the Original Application before
the part-heard matter is taken up for hearing again. The leave for
second amendment in part-heard matter was allowed vide Oral
Order dated 01.07.2022 passed by the Hon’ble Vice-Chairman,
who had heard the matter due to unavailability of Division
Bench. According to the second amendment to the prayer
clause, B-1 was re-amended and a new prayer clause B-2 was
inserted which reads as follows :-

[“B-1. To Quash and set aside the order dated 31.03.2006
passed by the collector Osmanabad imposing the
punishment of compulsory retirement from 31.03.2006 on
the ground of conviction in special case.”] was replaced by a
revised prayer clause B-1 and a new prayer clause B-2 was
introduced as follows :-

“(B-1)The order dated 13.03.2006 of the collector,
Osmanabad thereby retiring the applicant compulsorily may
kindly be quashed and set aside.
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“(B-2)The Collector, Osmanabad may kindly be directed to
forthwith reinstate the applicant in service with effect from
31.03.2006 with all service benefits.”

5. On next date of hearing that took place on 10.08.2022, the
matter was adjourned to next date of 25.08.2022 with
observation that the respondents may file reply to the amended
O.A., if they so desire. Final hearing of the part-heard matter

concluded on 19.09.2022 and the matter was reserved for orders.

6. As the constitution of Division Bench was changed before
final orders had been passed and therefore, the matter was fixed
for re-hearing on 17.11.2022. During process of re-hearing it was
felt necessary to call for original records of departmental enquiry;
however, the same could not be traced back by the respondents
who submitted a compilation of fact-sheet marked as “X”. The

matter was reserved for orders on 10.01.2023.

7. The facts of the matter may be summed up as follows :-

(@) The departmental enquiry under Rule 8 of the
Maharashtra Civil Services (Discipline & Appear) Rules,
1979 was ordered by the respondent No. 1 against the
applicant vide memorandum dated 05.09.1997. The
departmental enquiry officer submitted enquiry report

dated 20.07.2001 with finding that charge Nos. 1.3 and 4
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were proved and charge Nos. 2, 5 and 6 were proved
partially. Based on the enquiry report, and upon
considering written submission made by the applicant on
the enquiry report, respondent No. 3 passed order of
punishment of reduction in rank on permanent basis from
Awwal Karkoon to Clerk in pay scale of 3050-75-3950-80-
4590 and pay fixed the pay at Rs. 3050; the punishment
was without effect on annual increment of the applicant in
the lower rank of Clerk. It is admittedly that the appeal
filed by the applicant against the said punishment order
was upheld by the appellate authority vide order dated
12.05.2004. order of the appellate authority was
maintained by Hon’ble Minister of State (Revenue) after
hearing the petitioner i.e. the present applicant in the O.A.
and the revision petition was rejected vide order dated

31.05.2011.

(b) Subsequently, the applicant was convicted under
Section 7 and Section 13 (1) (d) with Section 13 (2) of the
Prevention of Corruption Act, 1988 by the Special Court at
Osmanabad in Special Case No. 8/2000, vide order dated
07.10.2005; the respondent No. 3 had passed order of

compulsory retirement of the applicant w.e.f 31.03.2006
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vide his order 13.03.2006. Upon having been convicted the

applicant in the present O.A. filed a Criminal Appeal No.

728 of 2005 before Hon’ble High Court of Judicature at

Bombay, Bench at Aurangabad. Hon’ble High Court at

Aurangabad Bench set aside the order of conviction passed

by the learned Special Judge in Special Case (AC) No.

8/2000, dated 07.10.2005 and ruled that the accused

stood acquitted.

8. Final Prayer Clauses :- After carrying out two amendments

in the Prayer Clauses of the present Original Application, final

version of Prayer Clauses read as follows:-

“(A)
(B)

(B-1)

This Original Application may kindly be allowed.

To quash and set aside the order dated 06.07.2002
issued by the Collector, Osmanabad imposing the
punishment of reversion from the post of Awwal
Karkoon to Clerk on the basic pay (initial pay) and the
order dated 10.08.2005 passed in Appeal by the
Divisional Commissioner, Aurangabad and the order
dated 31.05.2011 passed by the respondent No. 1
confirming the order dated 06.07.2002.

The order dated 13.03.2006 of the -collector,
Osmanabad thereby retiring the applicant compulsorily

may kindly be quashed and set aside.
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(B-2) The Collector, Osmanabad may kindly be directed to
forthwith reinstate the applicant in service with effect
from 31.03.2006 with all service benefits.

(C) To hold and declare that the applicant is entitled to
benefit of the post of Awwal Karkoon w.e.f. 06.07.2002

and further all consequential benefit.

(D) Any other appropriate relief as may be deemed fit by
this Hon’ble Tribunal may kindly be granted.”

The applicant has cited following main reasons for

quashing and setting aside order of punishment passed by

respondent No. 3, dated 06.07.2002 :-

(@) The applicant (delinquent employee in DE) was not

supplied with necessary documents to defend himself.

(b) The applicant was not allowed to cross-examine the

witnesses.

(¢ Enquiry officer did not record his findings on the
basis of the test as laid down under the Indian Evidence
Act. Departmental Enquiry Officer did not record how he

assessed evidence before him.

(d) The applicant was not provided with a copy of
Enquiry Report at the time of issuing him a final show

cause notice on 30.08.2001.
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10. The applicant has submitted copies of representations
made before Tahsildar, Umarga, dated 15.01.1998 whereby, the
applicant had claimed to be on sick leave as a result of which he
could not participate in proceedings of departmental enquiry.
However, he has not mentioned about his requisition for certain
definite documents. From a copy of reply sent by Tahsildar
Umarga, bearing No. ¢ 3tRn &1 209 dgitet dic 37R0n, f&stis A 9%%¢, it
may be inferred that the applicant had demanded copies of
orders in respect of sanction of leaves of Kotwals during period
prior to year 1993 which were not available with the Tahsil office,
for which no reasons had been stated by the Tahsil Office
Umarga. It is obvious from the order of punishment passed by
the Disciplinary Authority i.e. the respondent No. 3 that the said
authority has overlooked the vital lacunae in process of carrying

out the Departmental Enquiry.

11. On perusal of order passed by the appellate authority
deciding appeal against orders of Disciplinary Authority it is clear
that though the appellate authority had given hearing to the
applicant however, he too had not evaluated impact of non-
supply of documents asked for which related to charges against
the delinquent (applicant in this O.A.) in defending himself.

Likewise, non-supply of relevant documents to the original
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applicant during departmental proceeding does not seen to have
been brought to notice of Hon’ble Minister of State (Revenue) by
the respondents, as a result of this any finding on the same is

not found in the order passed in respect of Revision Petition.

12. The applicant had submitted a copy of his reply to the final
show cause notice issued to him dated 30.08.2001. His reply is
reproduced verbatim for ready reference as follows. Upon plain
reading of the same, it is evident that the grounds of seeking
relief as enumerated in para 9 of this order was not reiterated by
the applicant, however, in the interest of justice, we are of the
considered opinion that onus to give due consideration to the
same had equally been responsible of enquiry officer and
Disciplinary Authority.

«

f&tiep 90.0&.2009

afa,
a1, foregiteien i,
STATTANG,

fawe :- Qo Aol iaa
BlAaIF SIS AFIAeT P17 3HII,

Haat .- 3naa BrElciEa gt B Q9-F2uEBI- 3 3Fell- 3-37. §90
fa. 30.c.2009. 31aziiaeT Eidl.

FBIG,

Haslla @NT FEA 3FIMN FIGD! AT ST Q1N Blaaena Aar
gdlepdicr It AZF, aiftias aurrdl @R aiaa A1 [des [@snafer @iael @i wToera
301et] Bl =1 aA FH] AT GATT FTCIBT AlAAT HIGT BAA SHB.
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FIFTZT 0FT (§) FORIT 3qUNd 31ct 3d =ia! AWl &. ?, 8, § 3ol e

glaia a gt

. 9,3,% Riez glaia 3 a#g &vend Jica g, adle fiariad #

FHT GHIT TGOS H1G2 B 318,

9)

2)

3)

&)

8)

&)

GIRIG &, 2 :- H B AT IFAN AGFAAT Plaaiena HAarl
gerdl Hafdia [eifiaianga quf gaar &me 9acict g HaT AN AT
HeFd BTN 1A,

SIORIT . & :- plaaiena! Al qare Jateia foifueprad daa auravid

dq H&T PeHD HeT FINRI FFHAZ SqRNA JE 3E.  BlAdct
SIRITEE] qqIATNE des] AT BTG FeBrRE] Jaa fbar Gl iael
Fatda aqrarol siféer-aia Gaa aigl. Arst qeaia slaalat rgazd
aqrA et SE. =Hes Hl AT [CTiUpIepga qone 3% AqAMNA
HIGZ B 1Bl GIE].

a2l [@=dl @1, a2l a9 SIRIAIGE A HEFA A,

FINRI P. § ;- AFRIG IR] Har (3de) o1t 99< 9 Fefet Aegalgaare

fafza siférstaar sianaa dxea 310 (H) fbar asiiicgras Tl &=
Praigiza Fige Bua Jaida bifdad dder g, &l &id daer
gonast AF. FHB I FANRIT FFAZ 3 HENADBRE 305, a2l

faEidl e, adler qINrRIvIge AT Hard #20d.

FINRIT B. 9 :- Adl GIAlDAGT TG SENAT HTRNA A ST TG

aur} 3iféiepr-ieps JiRT Baflat aurad Jiee e digld. a o= a@lal
SENTA ABA =T FITA JJEIT fo7ftepra a@a dasl 31,1 (F) a1 i

Jaa Fee §id. @3l [dad 1, adier SNRITIge A Hard &H2a.

FGRIT P. 3 :- 357 AFRNA GRHA A ABIAATR AIBA AR SN2 I

AT 3@e TRlad BIIA JEt pd. &l &Id JqrA iR e
FNAAB] TSR 3N BFcd! MG, DaAB AEA AR B HFAT
HIGZT B JIpA. BRI HGZ GBI AIAN 3iferasr-iar diaoila dasl
QIEy &t 3IHAT & 8512 2ipaiat aidla, aAa 3ifdietar sisial auraiia
ddet a3l e 25 nRenaR AZA FEc Fxer Adicr. a2l faadl @i, ez

GINRITIZE HETl HeFd B21d,

JURlT F. & - FAT GERAFAR FHAF, GG ABAGER,

agliicarz, fasar afdes wialeiar Aipa AaEa QsonEl auzdl suaeA
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3005, & a2 Jaag! FUld el Jpd. 33 AAET HHATATA
FSIAIZ B0 R Tl AF(EA ferfiapa FaaErieEn supd. Jaer ad,
SIAGITAT] B 8Y FAT 1G] 31,61 (F) Ad 306A. &= AR H &1

aiafiedt gdar et 3up. @l @ad! @, adler ATRIAIGE AT Hard A,
adler aorla . 9 A § #:eA Hl @l qFl. FFHaT SqvRA e T 3R 8

HSIAZT 3TTBITE 3B,
a2l faadt @i, adier STRITIIE A FHerd 2.
30197 [d0ary,
HE/ -
(5.5 slan3)
31.857.(F.ar.2a)

agliet aralere 37zt 7

13. A point of law has been raised by the learned Advocate Shri
A.S. Deshmukh holding for Advocate Shri Shamsunder Patil
appearing for the applicant that the penalty of reduction to lower
time-scale of pay, grade, post or service has to be for a period
specified in the order of penalty. He has contended that the order
of penalty passed by the Disciplinary Authority does not
prescribe any specific period. On perusal of the order passed by
the Disciplinary Authority which is reproduced below for ready
reference, we are also of considered opinion that the arguments
advanced by the learned Advocate for the applicant holds
ground. Though the applicant had only 4 years to superannuate,
but that does not lower the gravity of omission of critical points
in passing orders as per Maharashtra Civil Services (Discipline

and Appeal) Rules, 1979.
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3T A

N.B.A. S, @ HRBA dgAA BT, IFRIMN Al UGl et ferdies
Aaoidict Ada H. 3080-198-3R80-C0-88R0 =T AA F. 3080/- W Savdid A.
AR WRIEAN Bl BT FHUL AFIe AR A UFEd AT 3 gLon-A1 GEiet arsiies ddat

ardta? aRonA R gl.”
14. The Hon’ble High Court of Judicature at Bombay, vide its
judgment in Criminal Appeal No. 728/2005, delivered on
24.11.2020 has acquitted the applicant, therefore, the order of
compulsory retirement of the applicant passed by the respondent
No. 3 vide order dated 13.03.2006 in exercise of powers vested in
him under rule 13 (i) of MCS (Discipline & Appeal) Rules, 1979
becomes null & void since the date the penalty of compulsory

retirement had been given effect and all consequential benefits

become admissible.

15. In view of above findings, following order is passed :-

ORDER

(A) Original Application No. 190 of 2017 is allowed in
terms of prayer clauses (B), (B1), (B2) and (C) of para 19
with a direction to the respondents in general and
respondent No. 3 in particular to release consequential
benefits to the applicant within a period of four months

from the date of receipt of certified copy of this order.

(C) No order as to costs.

MEMBER (A) MEMBER (J)
Kpb/D.B. O.A. No. 337/2019 VDD & BK 2022 Reversion



