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.Date: 19.12.2017.

- 0.A.N0.1178 of 2017
Dr. N.S. Wagh ...Applicant.
Versus ‘ _ _
The State of Maharashtra& Ors. ... Respondents.
1. ' Heard Shri Ashwini Selukar, the Iearned Advocate for

the Appllcant and Smt Archana B.K., the learned Presenting

Offlcer for the Respondents.

2. On sole fact that Applicant’s post is being filled in by a

newly recruited candidate, and applicant is not given any

posfing} impugned order is stayed by way of any exparte ad-

interim order.

3. Apphcant prays for leave to amend O.A.. by way of

substitution ofentlre paper book.
4. Leave for amendment by way of substitution is granted.

5.  If amendment is not carried out on or before
05.01.2018, O.A. shall stand dismissed without further reference

to this Tribunal.

6. Hamdast & Steno Copy is granted to both parties and

parties are directed to act on the steno copy.

7. If amendment is carrried out S.0. fo 09.01.2018.
Sd/-
T (AH.Jeshil)M T T
Chairman
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

ORIGINAL

MUMBAI

APPLICATION NO.917 OF 2017

Shri Shivraj Suryabhan Tate,

Agriculture Deputy Director,
R/at 28, Sahvidyanagar CHS, Baner, Pune 411045

Versus

1. The State of Mahara
Through Chief Secrg
Mantralaya, Mumba

Principal Secretary,
Agriculture, Dairy D
Husbandry & Fisher
Madam Kama Marg,

Mantralaya (Annex)

Shri Suresh Vitthal

shtra & Ors.

tary,
i 400032

evelopment, Animal

ies Department,

Hutatma Rajguru Chowk,
Building, Mumbai 400032

Bhalerao,

Agriculture Deputy Director (Horticulture-2),

Agriculture Commissionerate, Shivajinagar,

Pune 411 005

Smt. Punam Mahajan - Advocate for the Applicant

DISTRICT : PUNE

..Applicant

..Respondents

Miss S.P. Manchekar - Chief Presenting Officer for the Respondents
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Shri Justice A.H.
28th November, 2
19th December, 2

ORDER
1.
and Miss S.P. Manchekar, learned Chief IJ

Respondents with consent.

This case was heard and reserved for orde

2.

3. Ld. CPO agreed that case can be decided ¢
4. Perused the record, copy whereof is produ
3. When the case was taken up for writi

Tribunal thought it proper to defer final dis

interim directions be issued.

6. Hence, case is taken up for issue of

pendency of OA and to hear the case finally at a

BACKGROUND

7.

Various grounds, however the grounds which 1

It is seen that Applicant’s claim is bas

those averred in parano.6.12.4, 6.12.5 and 6.17

“6.12.4 The impugned transfer order

as to the best of knowledge

0O.A. No.917 of 2017

Joshi, Chairman
017
017

Heard Smt. Punam Mahajan, learned Advocate for the Applicant

resenting Officer for the

m the basis of record.

ced.

ng of the judgment, this

sposal and rather certain

certain directions during

later date.

sed on following grounds.
have been emphasized are

0.6 which reads as follows:

suffers from malice in law,
of the petitioner, it is not
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issued in accordance with the statutory provisions of
the Section 4(4)(ii) and 4(5) of the Transfer Act.

6.12.5. The midterm |and midtenure transfer of the petitioner
can be issued only if it is a special case, for which
reasons are to be recorded in recording and with the
prior approval of the immediately superior transferring
authority. To the best of the knowledge of the petitioner
there is no special reason recorded for the transfer of
the petitioner, As per the impugned transfer order, the
petitioner has been transferred on the administrative
ground.  Administrative ground cannot be a special
reason or exceptional circumstances for midterm and
midtenure transfer. The impugned transfer order is
liable to be quashed and set aside on this ground alone.

6.12.6 The wording | of the impugned transfer order dated
25.9.2017, clearly spells out that the transfer of the
petitioner is only to grant undue accommodation to the
respondent 0.3. Such undue accommodation,
favourtism and extraneous reasons cannot be treated
as exceptional circumstances, special reasons or
administrative ground. Thus the transfers are illegal
and bad in law.”

(Quoted from page 6 of OA)

At the time of first hearing, this Tribunal had recorded as follows:

........................................................................................................

I have heard both the sides. The issue naturally is with regard to
the compliance with relevant provision of Transfer Act. One
particular file which is presented for my perusal in name of reason
has mentioned in Marathi “@Bflaz Eﬁl?l%’lé’[ g> 38". Now, the file
showing precisely as to what are the complaint is not produced. 1
am told that the said file is at Pune. In my opinion, when the
matter is under judicial sorutiny, the most important aspect is as to
whether at the time of effecting the transfer the issues of special
reasons and exceptional circumstances were addressed.

......................................................................................................

(Quoted from order dated 28.9.2017)




0.

Apart from averments contained
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in the OA, observations of this

Tribunal which are quoted in foregoing para ought to constitute due and

adequate notice to respondents as to what is the point on which OA was

coached and was likely to be heard and was sought to be decided.

10.
recorded was produced.

adverbatim which is reproduced herein b

During hearing, office note on
It shall be u

“3. g ARFREH, 00y TER AR
axgal fafed sxvam e smgd. fafding
Fffarde g9 ge) TR Sds 9
FRIGATE! AT, FETge (Midterm) 9&e! &
& T IrieHid fafdy <mared/
G FRAFT BIARNS TRGard BICDHIR!
Y TS WRGR I SEaT ST

which decision to transfer was
seful to quote part of said note

elow:-

SIRIAIY/ FHaTIT=T SEed] BRUATHGHd
g fafed worad! gof siredar a8
3d 950 oyl QNe/R) T sSa!
XA 99 8() Q1) T A 8(y) @ 9TeA
TSRO Me3T faaRT ves weamaefl
OO YT 8l50 JEEd 95! AIRaRI 9
T W I g 93 favrmren
AT 3MTed.

f2.99.02.3094 =7 39 IRUTHY 0T

. 9= ey Re afa &.

§64/3099 § W], ~AIATGROTE H&b St

.903/2098 T Higfasedr fARemm=n

I T g8l BRI Eehles

ARSI YT 1 THROT BI0) STTRRE 8.

q. 3 quTET ST gul B0 TR,
2. $I% UUS G W AEd IS Bl

3. o 9§ goi Elvargdl gee! SREArE] Sedrd 5ol HiRerIE [ARre eRro

. faf¥re gl ATl eRTeuTT 9 WER UaTaNIe SiSEmITEt 3 aN qUl Sl
T G faf¥re uaTeR s5el B% 3.
y. oeufafEimThd e sraeam srftrer=ara S fRae smazad 3.

. fadre uyeriguid  Seufafeiambg

TG U] T Gaferd

sirprgifoets BrReyT e FRars BRI,
o. fafRd gediigdl THrae aac $8 T, THRRGHIT aRfRId S0 v,
T frarE 9%a o faoly wrar.  sed svueEa fvig s

Bt FRArS HRE.
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¢. I3 ITF BV aG) % . qaTETeIS TRIRIIT HRaard smeara
T TeTE ST A% qUl aHfaE S XS e AT

AP TR,
Q. UGRIYAT HRUATIA! =TT
TSR T=aT SETeT T,
¥,  PY IY FEGDH (FBR
STRrpTIT=aT SEdT HRUITTS! f
e TR IR, Ty |eT %
I AR s aETe I
RIS AT FIITATSH 1. ]
y. I a7 Aee™ .43
23/- o 4. 9 uamardte uRki

I
Y 32.08.209§ T I UK TRYEITAR AT A7
TS g BTy ATEl. |ed, f.22.0¢.204¢ =T

& Ja7 HewTE RerEh ww Fod uvaEEg Hed

SR a1 Te-d) @F T Bygoo/s) Aawide

JESYT BT U W] IS [T WSS T=are!
09,2099 JISeT JeHHed BIHRA FTATAT F.9-

33T FEY STl USRITIAd 337d: 98 avd

RIS gausdl R o3
e, ”

T 3IETITET gao aEdE IITE AIeR BRI I

(Emphasis supplied)

(Quoted from office note of resh:)ondent tendered at the time of hearing)

11.
whereof is highlighted for emphe

First clause of para 3 w

quoted below:

‘hich is quoted in foregoing para (part

1sis) is at the cost of repetition, once again

“3. o 99 gui grogn
TR TG HRUI ITID AR, 7

Second clause of para 3 quoted
issued by GAD dated 11.2.201%
Writ Petition No.2665 of 2011 an

12.

exceptional circumstances do 1

The text of note is silen

placed before Civil Services Boar

in foregoing (para no.10) also refers to GR
5 and judgment of Hon’ble High Court in
1d of this Tribunal in OA No.703 of 2014.

t on the point that special reasons and
10t transpire from the record which was

d.




13. The Desk Officer who has emphat
office note, the requirement of law. It a

person too much at a lower ladder, to
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ically recorded/mentioned in the
ppears that the Desk Officer is a

be able to perform an audit or

reassessment of the decision rendered by the Civil Services Board which

comprises of very senior officers.

14. Principal Secretary of the Department was expected to undertake a

searching probe and an exercise of such a probate is/was the device as

well as the matter of his authority and

power. However, the Principal

Secretary, prima facie, has failed in doing it, although that Desk Officer

has brought to the notice of his superio

rd through the text contained in

the note, the provisions of law which were required to be followed and the

procedure which was required to be observed as a mandatory route.

15. Even now when the OA has been

heard, the complaints which are

believed to be and are used as a foundation of impugned transfer are not

made a part of record of the decision

making process nor those are

brought forward during hearing of present OA, by placing them on record

of this Tribunal.

16. Action, if any on those complaints

till date i.e. during 2 months as well, is n

17.

special reasons and exceptional circums

Record as produced before this

record and the reasons which have led

applicant, must have been in the mind

Hon’ble Minister as well, however it is

Hon’ble Minister which have propelled th

initiated during September, 2017

ot shown.

Tribunal, tends to suggest that
tances have not been brought on
to the decision to transfer the
of Civil Services Board and the

extremely difficult for anyone to

conceive as to what were the facts and the reasons in mind of officers and

e decision.

m—
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18. The opaqueness of reasons is a worse ever vice. Statute — the
Transfer Act mandates that reasons must be borne on record. Failure to
record reasons thus renders the action to be by way of contempt of the

superior law making body and not just an illegality.

19. Since decision and order tlo transfer is to be based on the reasons to

be borne on record, than to be borne in the minds. Reasons, if ahy,
whenever barely borne in the | inds of authorities turn or cease to be
‘objective’ and those become [‘subjective’. Had the reasons received
objective status, and upon scrutiny could have been accepted or rejected,

had those been on record.

20. Refusal to record reasons, expressed or implied, due to which
reasons are kept away from sc{*utiny, as those are not borne on record,

the scrutiny as to the obj ectivity% thereof is rendered impossible.

r
21. Now subjective element 14, reintroduced by executive action despite
mandatory provision of Section' 4(4) and proviso and Section 4(5) of The
Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005 (hereinafter

referred to as the ‘Transfer Act).

22. Failure or refusal to record reasons is a worst ever vice in the era of
open governance. The Civil Services Board which is comprised of qualified
and trained civil servants, havL, bypassed in discharge of their duty as
imposed upon them by the Hon’ble Supreme Court in T.S.R.
SUBRAMANIAN & ORS. VERSUS UNION OF INDIA & ORS., AIR 2014
SC 263 : (2013) 15 SCC 732 :/(2014) 3 SCC (L&S) 296. It shall not be

necessary to refer to entire text|of the judgment in T.S.R. Subramanian’s
case. Cream of the judgment is condensed in para 38 thereof which is

extracted below for ready reference:
|
!
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“38. We are of the view that the civil servants cannot function on
the basis of verbal or oral instructions, orders, suggestions,
proposals, etc. and they must also be protected against wrongful
~and arbitrary pressure exerted l?y the administrative superiors,
political executive, business and other vested interests. Further,
civil servants shall also not have any vested interests. Resultantly,
there must be some records to demonstrate how the civil servant
has acted, if the decision is not his, but if he is acting on the oral
directions, instructions, he should record such directions in the file.
If the civil servant is acting on| oral directions or dictation of
anybody, he will be taking a risk, !because he cannot later take up
the stand, the decision was in ifact not his own. Recording of
instructions, directions is, therefore, necessary for fixing
responsibility and ensure accountability in the functioning of civil
servants and to uphold institutionql integrity.”

|
23. This Tribunal as well as Hon’ble |High Court has time and again

referred to and relied upon the dictum in T.S.R. Subramanian (supra).

24. Unfortunately for the reasons be‘st known to the executive and
bureaucrats which directly go to indicaté; the scant respect to the system
which they have, and reading of the papers produced before this Tribunal

referred to hereinbefore very heavily suggests the same thing.

25. In the background of aforesaid noﬂ‘ing office note prima facie shows
that Principal Secretary, Agriculture S}E),ri Vijay Kumar has signed the
office note, prima facie, without applyi lg mind to the words of caution
contained in the office note put up by Desk Officer which is referred to

hereinabove.

26. Therefore, Principal Secretary, Agriculture Shri Vijay Kumar is
directed to file affidavit on following points:

|
t

(a) Whether he has read The Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of




27.
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Official Duties Act, 2005 (hereinafter referred to as the ‘Transfer
Act’)?

(b) Whether he knows that Government Notification dated
25.5.2006, Government Resolution dated 3.6.2011, Government
Circulars dated 7.6.2006, 4.6.2008, 13.6.2008, 31.1.2014,
26.11.2014, 9.12.2014, |19.1.2015, 11.2.2015, 29.5.2015 and
24.9.2015 have been i‘sued by GAD governing the issue of
procedure to be adopted while processing and ordering transfers?

(¢) Whether he has re!ad the GR and Circulars referred to in

foregoing clause (b)? !

(d)  Whether he feels that he is bound by the GRs and Circulars
issued by GAD and judgments referred to in GRs & Circulars?

\ v
(e) Whether he thought it necessary to call for the judgment of
Hon’ble High Court and ﬁhis Tribunal referred to in para 3 of the
office put by the Desk Officer?

) What was he expedted to do furtherance to the mandate of
various GRs, Circulars anéi judgments?

(g Does he consider that it was his duty to bring to the notice of
the competent authority the requirement of law?

(h)  What stance he woujld like to take after reading this order and
after reconsidering entire issue?

Affidavit to be filed by Sh‘fi Vijay Kumar, Secretary, Agriculture, on

or before 19.1.2018.

28.

It is very regrettable but I‘Las to be noted that officers of the rank of

Secretary simply ignore to the dictate not only of this Tribunal but also the

order of Hon’ble High Court and Supreme Court. This situation forces a

thought to crop up whether the Government in democracy is sowing the

seeds of lawlessness, and forces one to think whether it is the agenda of

executive to run the business in'gross departure of law.
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29. Copy of this order be sent to Chief Secretary. Chief Secretary is
expected to take opinion on this order, as to what steps he would take to
avoid recurrence of conduct which is fecorded in extenso in foregoing
paras, and place his stance before this 11Tribunal within four weeks from
today.

1
30. Steno copy and hamdast is allowed. Ld. CPO is directed to

communicate this order to the respondents.

!
|
31. S.0.to 19.1.2018. Q\

| : oy

(A.H. Joshi,
Chairman

19.12.2017

Dictation taken by: S.G. Jawalkar. ‘
D:\JAWALKAR\Judgements\2017\12 December 2017\0A.917.17.12.2017-SSTate SO-19.1.18.doc
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(G.C.P) J 3260 (A) (50,000—2-2015)
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L\
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Oi-ig'111al Application No. D'iSTR;CT ’.
' ’ R Applicant/s
(Advoca‘re ......... e e BRI LE k\ )
ru sSuUs
The State of M harashtra and others
V [ Respondent/s
- (Presenting Officer ..o l ....................... )
Office Nuf«,a, Offtice M‘,monmdu of' (‘uu;m, ) o
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\ (Sub]ect Pollce PatII/ Appomtment)
A‘rA. Satav & Ors. -~ ....-_Applicants.
1 " H
Versus' (
The State of Maharashtra & Ors. ...Respondents.
1'i Heard Shri S.R. Ronghe, the learned Advbcate for the

pare:__ Wnlea
CORAM : 4

Hon'ble Justice Shri A. M. Joshi (Chalrman)

SMGIL .. S Bt €

Adeale for the Applicant

usmt. - AU are ) .,
C.P.O/P.O. for the Respondemls

A4S0, 1o GA‘ 53 Msmssd -

|
|
T
|
\

A‘ plicants and Smt. Archana B.K., the learned Pres;enting Officer

‘ fqr the Respondents.

2] Shri S.R. Ronghe,” the learned Advoqate for the
, Apphcants has failed to show any illegality in the candldature of

' tWe Respondent No.5. Hence, no indulgence is called for.

_In view of the foregoing, O.A.is d|sm|ssed. P

N
sd-

(A H. Josh|J )
Chalrman
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