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O R A L - O R D E R 

  

1. Heard Shri Dhananjay Mane, learned counsel for the 

applicant and Shri N.U. Yadav, learned Presenting Officer for 

the respondents.  

 
2. Before adverting to the submissions advanced on behalf of 

the applicant and the respondents it is necessary to record 

certain facts or the history of the present litigation.  It is thus :- 

 
3. The applicant was appointed as a Talathi in the year 1998 

more particularly vide order dated 29.4.1998.  He was 

discharging the duties at village Tisgaon, tq. Pathardi, Dist. 

Ahmednagar.  The applicant submitted his written resignation 

on 1.1.2015.  The resignation so submitted by him was 

accepted on 2.1.2015.  The applicant, however, on 7.1.2015 

submitted an application thereby revoking the request for 

resignation.  The said request was rejected on 19.1.2015.  The 

applicant against the said order approached this Tribunal by 

filing the Original Application No. 493/2015.  The application so 

filed though was rejected by the Tribunal, liberty was granted to 

the applicant to submit a detailed representation/application 

praying for reconsideration of his request for withdrawal of his 

resignation.  The authority concerned reconsidered the request 
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for withdrawal of the resignation as was directed by this 

Tribunal and passed an order on 31.7.2019 thereby accepting 

the request of the applicant by putting certain conditions on the 

applicant.  The applicant is aggrieved by the very first condition 

imposed in the said order whereby the applicant was required to 

submit a bond undertaking therein that he will not approach 

any Court or Tribunal or Hon’ble High Court etc. with a prayer 

for consideration of the period of break as the continuity in 

service or will not claim any monetary benefit of the period of 

break.  I deem it appropriate to reproduce herein below the 

impugned order dated 31.7.2019 and the conditions which were 

imposed therein, which read thus:- 

 

“mifoHkkxh; vf/kdkjh ikFkMhZ Hkkx] ikFkMhZ ;kaps dk;kZy; 
ekSts ekGh ckHkqGxkao] rk- ikFkMhZ] ft- vgenuxj 

nqj/ouh dzekad & 02428@222 363 
&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&& 

fo"k; %& jkthukek jí d:u iqufuZ;qDrh ns.ksckcr--- 
 

okpys %& 1- ‘kklu fu.kZ; dzekad ,lvkjOgh&1092@1033@iz-dza-  
  33@92@8 ea=kky;] eqacbZ 400 032] fn- 2-12-1997-- 

 

2- Jh- vkj-,e-xtsZ] rRdk- rykBh ;kapk vtZ fnukad 
01@01@2015- 

 

3- bdMhy vkns’k dza- dkfo@vkLFkk@01@2015] fnukad 
02@01@2015 - 

 

4- ek- egkjk”Vz iz’kkldh; U;k;kf/kdj.k] [kaMihB vkSjaxkckn 
;kapsdMhy ewG vtZ 493@2015 pk fnysyk fudky fnukad 
11@12@2018- 

 

5- Jh- vkj-,e-xtsZ] rRdk- rykBh ;kapk vtZ fnukad 
15@02@2019- 
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6- ek- ftYgkf/kdkjh vgenuxj ;kapsdMhy i= dza- 
eg@vkLFkk@dk;kZ-5v@587@2019] fnukad 13-05-2019 

 

7- egkjk”Vz ukxjh lsok ¼fuo`Rrhosru½ fu;e] 1982 e/khy 
dye 46¼4½¼,½- 

 
dkfo@vkLFkk@388@2019           ikFkMhZ]fnukad 31-07-2019 
 

vkns’kvkns’kvkns’kvkns’k    
 
 T;kvFkhZ] Jh- vkj-,e-xtsZ] rRdkyhu rykBh frlxkao] rgfly dk;kZy;] 
ikFkMhZ ;kauh R;kaps oS;Drhd [ktxh dkj.kkLro rykBh inkpk fnukad 01-01-2015 jksth 
jkthukek ;k dk;kZ;kl lknj dsyk gksrk- R;kuarj ;k dk;kZy;kdMhy vkns’k dza-
dkfo@vkLFkk@01@2015 fnukad 02-01-2015 vUo;s Jh- xtsZ ;kapk jkthukek eatqj 
dj.ksr vkyk- 
 
 Lknj jkthukek eatqj dsysuarj Jh- vkj-,e-xtsZ ;akuh egkjk”Vz iz’kkldh; 
izkf/kdj.k U;k;kf/kdj.k] [kaMihB vkSjaxkckn ;kapsdMsl egkjk”Vz ‘kklu ¼mifoHkkxh; 
vf/kdkjh] ikFkMhZ½ ;kaP;k fo:/n ewG vtZ dzekad 493@2015 }kjs nk[ky dsyk-  ewG 
vtZ dzekad 493@2015  pk fnukad 11-12-2018 jksth fudky >kkyk]  R;k}kjs Jh- 
vkj-,e-xtsZ pkapk jkthukek eatqj dj.ks ckcr fu;qDrh izkf/kdkjh ;kauk 3 efgU;kr R;kauh 
?ksrysY;k fu.kZ;kckcr iqufoZpkj djkok vlk vkns’k fnyk vkgs- 
 
 R;kuarj bdMhy i= dza- dkfo@vkLFkk@182@2019 fnukad 29-04-2019 
vUo;s ek- ftYgkf/dkjh vgenuxj ¼eglqy ‘kk[kk½ ;kapsdMsl ekxZn’kZu ekxfo.ksr vkys 
gksrs-  R;kckcr ek- ftYgkf/dkjh vgenuxj ¼eglwy ‘kk[kk½ ;kauh R;kapsdMhy i= dza- 
eg@vkLFkk@dk;kZ-5v@587@2019 fnukad 13-05-2019 vUo;s R;kauh dGfoys vkgs 
fd] Jh- xtsZ ;kauh lknj dsysY;k vtkZoj fu;ekuqlkj fu.kZ; ?ksÅu R;kckcr R;kauk ys[kh 
Lo:ikr dGfo.ksckcr ek- U;k;kf/kdj.kkus vki.kkal Li”V vkns’k fnysys vkgsr-  rykBh 
laoxkZps fu;qDrh izkf/kdkjh “mifoHkkxh; vf/kdkjh“” gs vlqu rykBh laoxkZrhy 
deZpk&;kapk jkthukek eatqj dj.;kps vf/kdkj ns[khy “mifoHkkxh; vf/kdkjh” 
¼vki.kkal½ vkgsr-  ;k}kjs dGfo.kar ;srs fd fnukad 11-12-2018 jksthP;k 
fudkykuqlkj Jh- xtsZ ;kauh lknj dsysY;k vtkZckcr fofgr eqnrhr ‘kklu rjrqnhuqlkj 
rkRdkG fu.kZ; ?ksÅu] R;kckcr Jh- xtsZ ;kauk ys[kh Lo:ikr dGfo.ksr ;kos-  ek- 
U;k;kf/kdj.kkdMhy vkns’kkpk voeku gks.kkj ukgh ;kckcr n{krk ?;koh] vls dGfoys 
vkgs- 
 
 T;kvFkhZ ek- egkjk”Vz iz’kkldh; U;k;kf/kdj.k ;kauh fnysY;k fudkykl 
vuql:u o ek- ftYgkf/kdkjh vgenuxj ¼eglqy ‘kk[kk½ ;kauh lanHkZ dza- 6 vUo;s 
dGfoysuqlkj rykBh loaxkZps fu;qDrh izkf/kdkjh “mifoHkkxh; vf/kdkjh” vlY;kus 
uSlfxZd U;k; rRokuqlkj Jh- xtsZ ;kauk iqufuZ;qDrh ns.ksr ;koh] ;k fu”d”kkZir eh vkyks 
vkgs- 
 
 R;kvFkhZ ojhy loZ ckchapk fopkj d:u egkjk”Vz ukxjh lsok ¼fuo`Rrhosru½ 
fu;e] 1982 e/khy dye 46¼4½¼,½ vUo;s Jh- vkj-,e- xtsZ ;kauh lDrhP;k 
dkj.kkLrto jkthukek fnysyk vkgs vkf.k R;kauk eqyr% jkthukek ns.ks Hkkx iMys vkgs R;k 
ifjfLFkrhe/;s egkRokpk cny >kkY;keqGs Jh- xtsZ ;kauh jkthukek ekxs ?ks.ksph fouarh 
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dsysyh vkgs-  R;keqGs uSlfxZd U;k; rRokuqlkj Jh- vkj-,e- xtsZ ;kauk [kkyhy vVh o 
‘krhZP;k v/khu jkgwu iqufuZ;qDrh ns.ksr ;sr vkgs rlsp fnukad 01-01-2015 rs :tq 
gksbZi;ZarP;k [kaMhr dkyko/kh gk lsosP;k loZ iz;kstukFkZ vdk;Zfnu dkyko/kh Eg.kwu ?kksf”kr 
dj.ksr ;sr vkgs- 
 

lfg@& 
¼nsonRr dsdk.k½ 

mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]    
ikFkMhZ Hkkx] ikFkMhZ- 

 

vVh o ’krhZ & 
 

1- Jh- vkj- ,e- xtsZ ;kauh jkthukek fnY;kiklwu fnukad 01-01-2015 rs 
iqufuZ;qDrh uarj gtj gksbZi;Zar vlysY;k [kaMhr dkyko/kh ckcr dks.kR;kgh ek- 
U;k;ky;@ek- mPp U;k;ky;@ ofj”BkdMs vFkok ek- U;k;kf/kdj.k izkf/kdj.kkdMs [kaMhr 
dkyko/h xzkg; /kj.ksfo”k;h vFkok [kaMhr dkyko/khrhy vfFkZd ykHk feG.ksckcr nkn 
ekxrk ;s.kkj ukgh- 
 
2- [kaMhr dkyko/khr Jh- vkj-,e- xtsZ ;kaps fo:/n dqBykgh QkStnkjh@oS;fDrd 
vFkok vfFkZd xqUgk nk[ky >kysyk ukgh ;kckcr izek.ki= lknj djkos- 
 

3- [kaMhr dkyko/khr Jh- xtsZ ;kauh [kktxh uksdjh fadaok /kank dsys ulysckcr 
izek.ki= lknj djkos- 
 

4- iqufu;qDrhP;k fBdk.kh gtj >kysuarj ‘kkdh; dkedkt dj.;kl l{ke 
vlysckcr ek- oSn;dh; vf/kdkjh ;kaps izek.ki= ,d efgU;kP;k vkr lknj djkos- 

 

Lknjpk vkns’k vkt fnukad 31 tqyS] 2019 jksth ek>s lgh@f’kD;kfu’kh fnyk 
vls- 

 
lfg@& 

¼nsonRr dsdk.k½ 
mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]mifoHkkxh; vf/kdkjh]    
ikFkMhZ Hkkx] ikFkMhZ-” 

 

4. It is the precise argument of learned counsel that the 

condition no. 1 imposed by the respondents for taking back the 

applicant in service is against the constitutional provisions and 

also the provisions of the Indian Contract Act. The learned 

counsel submitted that since the respondents refused to get 

joined the applicant unless he submits the bond containing the 
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terms & conditions as mentioned in the impugned order, there 

was no other alternative for the applicant except to approach 

this Tribunal.  The learned counsel invited my attention to rule 

46(6) of the Maharashtra Civil Services (Pension) Rules, 1982.  

It reads thus :- 

 
“46. Forfeiture of service on resignation  
 
(1) to (5) --  --   --   -- 
 

(6) When an order is passed by the appointing authority 
allowing a person to be taken him back in service and to 
resume duty the order shall be deemed to include the 

condonation of interruption in service but the period of 
interruption shall not count as qualifying service.” 

 
 
5. The learned counsel submitted that the impugned order is 

contrary to the aforesaid rule.  The learned counsel submitted 

that in the impugned order the respondents have also stated 

that the period from 1.1.2015 till the date of joining of the 

applicant on the basis of the order dated 31.7.2019 will be 

treated as ‘not on duty’ (vdk;Zfnu).  The learned counsel 

submitted that the applicant is not claiming any benefit of pay 

and allowances of the period in which he did not work.  

However, the applicant apprehends that if the aforesaid period 

is held as break in service, he will be deprived of other benefits 

for which he is entitled.  The learned counsel further submitted 
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that if the impugned order is read as whole along with the 

conditions imposed, the applicant will be treated as a fresh 

appointee.  The learned counsel, in the circumstances, prayed 

for setting aside the aforesaid part in the impugned order.   

 
6. The respondents have resisted the contentions raised in 

the application, as well as, prayers made therein.  The learned 

Presenting Officer was fair in submitting that the first condition 

has not been happily worded.  The learned Presenting Officer, 

however, submitted that accepting that the aforesaid condition 

was imposed, in fact, no benefit was withdrawn of the applicant 

and the applicant did not have any occasion to approach the 

Tribunal/Court against the said order for the reason that 

nothing adverse was there in the said order.  In the 

circumstances, according to the learned Presenting Officer, the 

applicant should not have apprehended anything against him 

and should have joined immediately by executing the bond as 

mentioned in the said order.   

 
7. I have considered the submissions advanced on behalf of 

the applicant and the State authorities.  I may not indulge in 

making discussion as about the procedure to be followed in 

accepting or rejecting the resignation tendered by the 

Government servant.  Now the request of the applicant of taking 
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back his resignation has been accepted by the respondents vide 

the impugned order.  The only issue which falls for my 

consideration in the present matter is whether respondents 

could have incorporated the aforesaid condition in the said 

order, which I have reproduced hereinabove.   

 
8. The condition as has been imposed is apparently illegal 

and unsustainable.  While allowing the applicant to take back 

his resignation no such condition could have been imposed by 

the respondents that in respect of the intervening period 

between 1.1.2015 till resuming the duties after permitting the 

applicant to take back his resignation he will not claim any 

relief in respect of the period of break in service from any Court 

or from the Hon’ble High Court or from the superior officers or 

from the Administrative Tribunal.  No person can be deprived 

from approaching the Court of law for ventilating his grievance 

and for redressal of injustice caused to him.  Imposition of such 

condition is also against the provisions under the Indian 

Contract Act, 1872 and more particularly section 28 thereof.   

 
9. In the order dated 31.7.2019 while allowing the request of 

the applicant to take back the resignation submitted by him the 

respondent no. 3 has recorded an unambiguous finding that the 

resignation was tendered by the applicant for some compelling 



9          O.A. NO. 1084/2019 

 

 

reasons and the request for withdrawal of the said resignation 

has been made by him as a result of material change in the 

circumstances, which originally compel him to tender the 

resignation.  The respondent no. 3 has also referred to rule 

46(4)(a) of the Maharashtra Civil Services (Pension) Rules, 1982.  

Sub clause 4 of rule 46 contains more 3 conditions (b), (c) (d) in 

addition to condition (a).  Sub-rule 4 of rule 46 provides that the 

appointing authority may consider the request of a person who 

had earlier resigned his post under Government to take him 

back in service in the public interest on the conditions which 

are incorporated in sub-clauses (a), (b), (c) and (d).  It is thus 

evident that except conditions (a), (b), (c) and (d) no other 

conditions could have been imposed by respondent no. 3 while 

passing the impugned order.   

 
10. The condition no. 1 is also against provision under sub-

rule 6 of rule 46 of the M.C.S. (Pension) Rules, 1982.  Above 

referred sub-rule 6 provides that, “when an order is passed by 

the Government allowing a person to be taken him back in 

service and to resume duty, the order shall be deemed to 

include the condonation of interruption in service but the period 

of interruption shall not count as qualifying service”.  The 

prohibition imposed in condition no. 1 does have direct nexus 
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with the provisions under sub-rule 6 of rule 46.  When sub-rule 

6 provides that the order passed under sub-rule 4 of rule 46 

shall be deemed to include condonation of interruption in 

service, the conflicting prohibition has been imposed vide 

aforesaid condition no. 1 that the applicant will never insist for 

condonation of interruption in service.    

  
11. There is substance in the submission made on behalf of 

the applicant that if the interruption in service is not condoned 

by the respondents and on the basis of condition no. 1 imposed 

in the impugned order, if the applicant also gets bound and 

prevented from challenging such decision, great prejudice is 

likely to be caused to the applicant.  The learned counsel 

submitted that the applicant has rendered the services in the 

Government for the period of about 16 years till 1.1.2015.  If the 

interruption in his service is not condoned, the applicant will 

lose all of his past service and perhaps may be deprived from 

getting the pension on the basis of remaining period of his 

service.  Rule 47 of the M.C.S. (Pension) Rules, 1982 deal with 

the aspect of ‘effect of interruption in service’.  Clause 1 of rule 

47 speaks that ‘an interruption in the service of a Government 

servant entails forfeiture of his past service, except in the 

following cases’.  Below the said sub-clause, 5 circumstances 
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are given.  I deem it appropriate to reproduce sub-rule 1 of rule 

47 of the M.C.S.(Pension) Rules, 1982, which reads thus:- 

 
“47. Effect of interruption in service  

(1) An interruption in the service of a Government servant 
entails forfeiture of his past service, except in the following 
cases:-  

 
(a) authorized leave of absence;  

 

(b) unauthorized absence in continuation of 
authorized leave of absence so long as the post held 
by the absentee is not filled substantively;  

 

(c) suspension, where it is immediately followed by 
reinstatement, whether in the same or a different 
post, or where the Government servant dies or is 
permitted to retire or is retired on attaining the age of 
Superannuation while under suspension;  

 
(d) transfer to non-qualifying service in an 
establishment under the control of the Government if 
such transfer has been ordered by a competent 
authority in the public interest;  

 

(e) joining time while on transfer from one post to 
another.” 

 
 
12. Case of the applicant does not fall within any of the 

exceptions noted in rule as above.  It is thus evident that if the 

interruption in service is not condoned, the past service of the 

applicant shall stand forfeited.  The learned counsel submitted 

that the applicant is not claiming that he shall be paid wages of 

the said period from 1.1.2015 to 31.7.2019 or any monetary 
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benefit of the said period; the applicant is claiming only 

continuity in his service so that his past service also can be 

considered for the purpose of pension and pensionary benefits.   

 
13. As I noted hereinabove, while allowing the request of the 

applicant to take back his resignation, in the order dated 

31.7.2019 respondent no. 3, when has recorded an 

unambiguous finding that the resignation was tendered by the 

applicant for some compelling reasons and the request for 

withdrawal of the said resignation has been made by him as a 

result of material change in the circumstances, which originally 

compel him to tender the resignation, the respondent no. 3 

could not have imposed condition no. 1 in the impugned order 

and also could not have held that the period between 1.1.2015 

till the date on which the applicant would resume his duties will 

be held as break in service for all the purposes.  The condition 

so imposed and declaration so made in the order is contrary to 

the M.C.S. (Pension) Rules, 1982.  The impugned order to that 

extent, therefore, needs to be quashed and set aside.      

 

14. The next question which falls for my consideration is 

about the monetary benefits of the intervening period.  As hs 

come on record, after the order dated. 31.7.2019 was passed by 
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the respondent no. 3 the applicant had promptly approached 

the office of Tahsildar, Pathardi on 9.8.2019 and submitted the 

joining report.  It is the contention of the applicant that he was 

asked to comply with the terms and conditions incorporated in 

the order dated 31.7.2019 and was told that only thereafter he 

will be allowed to resume the duties.  Why the applicant was 

reluctant to execute the bond as was required in the order dated 

31.7.2019 has been elaborately explained by the applicant in 

the present Original Application.  This Tribunal has recorded a 

conclusion hereinabove that it was impermissible for 

respondent no. 3 to impose such conditions.  In the 

circumstances, no blame can be attributed on part of the 

applicant, if he was prevented from discharging his duties in the 

intervening period.   

 
15. The learned Presenting Officer sought to contend that the 

applicant could have resumed the duties by executing the bond 

as was required in the order dated 31.7.2019 under protest.  

The submission so made by the learned Presenting Officer is 

apparently unacceptable.  To resume duties under protest 

means reserving right to challenge the legality of the conditions 

imposed in the impugned order dated 31.7.2019.  Having regard 

to the nature of conditions so imposed, I am afraid, the 
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respondents would have allowed the applicant to resume the 

duties under protest.  However, the fact remains that in the 

entire intervening period the applicant did not discharge the 

duties of the post.  In such circumstances, it appears to me that 

ends of justice would be met if the respondents are directed to 

pay 50% of the wages and allowances of the intervening period 

i.e. from 9.8.2019 till the date he resumes the duties on the 

basis of the present order.   

 
16. For the reasons elaborately discussed hereinabove the 

following order is passed :-   

 

O R D E R 

 

(i) The declaration made in the order dated 31.7.2019 

to the effect that “the period between 1.1.2015 till the 

applicant resumes the duties in pursuance of the said 

order is held to be dies-non (vdk;Zfnu) for all the purposes” 

is quashed and set aside.  Similarly out of 4 conditions 

mentioned below the said order dated 31.7.2019, 

condition No. 1 preventing the applicant from approaching 

any Court or Tribunal in respect of his break in service 

during the period from 1.1.2015 till resuming duties 

pursuant to the order dated 31.7.2019, is also quashed 

and set aside.   

 
(ii) It is clarified that except for the purpose of 

continuity in service the applicant shall not be entitled for 
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any monetary benefit of the period between 1.1.2015 till 

31.7.2019. 

 
(iii) In view of the order dated 31.7.2019 (as modified by 

this Tribunal in the present order) the applicant shall 

resume the duties within 7 days from the date of 

uploading of this order on the official website of this 

Tribunal and the respondent no. 3 shall allow to join him.   

 
(iv) The applicant is held entitled for 50% wages and 

allowances of the period from 9.8.2019 till the date he 

resumes the duties on the basis of the present order.  The 

respondents shall pay the said arrears within 4 months 

from the date of this order.   

 
(v) The Original Application stands allowed in the 

aforesaid terms.  There shall be no order as to costs.   

 
 

VICE CHAIRMAN 

Place : Aurangabad 

Date  : 27th March, 2023 
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