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M.A 304/2016 in O.A No 238/2015

Miss Varsha D. Bhataria ... Applicant
T Vs. '
The State of Maharashtra & Ors... Respondents

T ey

Heard Ms Swati Manchekar, learned

" advocate for the Applicant, Shri. K.B. Bhise

learned Presenting Officer for the Respondents 1
& 2 and Shri Sachin Pawar, learned advocate for
Respondent no. 3. :

\

The boint is as to whether the proposed
amendment survives the test of law of

amendment. Our finding is in the affirmative for
the following reasons.

_ We may mention at the outset that the
learned P.O wants§ome time to be given to him
to file his affidavit in reply. However, in our
opinion sufficient time was already tiere at his
disposal and such'M.A s cannot be kept pending
almost unnecessarily for long time.

A very detaifi}ielve into the factual aspect
of the O.A as well as M.A is really not necessary
and it would be suffice to mention that by way of
amendment additions are sought to be made in
para 7 of the O.A, such as it stands. We do not
think it is anything more than amplification of

. plea already raised. Granting all latitudeg/ to the
conteésting Respondents even if it adds new
grounds we disagree that it will alter the nature

of the O.A. If that be so, all the Respondents
will have opportunity to meet the capse sought
to be introduced hereby, by filing “additional
affidavit in reply.

Therefore, this M.A  is. “allowed.

Amendment as per Schedule herewo, to be
carried out within a period of two working days
from today. Consolidated copy be filed and copy
furnished to the learned P.O and advocate for
private Respondent for them to file additional
affidavit, if need be. No order as to costs.

0.A to be placed on 15.10.2016.

Sdl- Sdl- 4
(R.B. Malik) (Ragiv Agarwal)
Member (J) Vice-Chairman
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[Spl- MAT-F-2 E.

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI
Original Application No." """ of 20 oy - } I)ISijgléfT : 55
\ B Ly, om0 A Applicant/s
(715 b ok G LS RS R e P )
versus
The State of Maharashtra and others
. Respondent/s
‘(Presenting Officer........... Y o) S el o )
Office Notes, Office. Memoranda of Coram, ‘ |
Appearance, Tribunal’s orders or Tribunal’s orders
directions and Registrar’s orders
06.10.2016
0.A No 945/2016
Shrl G.M Madake | ... Applicant
Vs. '

DATE : 6‘!0\\6
| CORAM::

Hon'ble Shri. RAJMV AGARWAL
{Vice - Ch urman)

It
=

APPEARANCE :
. Shriggmer M \—O\M\Lc’-‘—

Agvocats for fas Applicant
—Shr/Sint, t R Gcuileem )

—EPB7L.0. for the Respondents

\Q\\\\\G

Adj, To.

Ca

The State of Maharashtra & Ors... Respondents

Heard Shri M.D Lonkar, learned advocate
for the Applicant and Smt Kranti S. Gaikwad,
learned Presenting Officer for the Respondents.

Learned Presenting Officer sought two
weeks’ time to file short affidavit in reply. In fact,
in this case, no affidavit of any kind is required
when the facts are absolutely clear. On the date
when the Applicant retired, he was not facing any
Departmental Enquiry. In the short affidavit in

reply this issue it could have been contended

that information furnished by the Applicant is
wrong and a D.E was pending against him. In
the absence of any affidavit, it is presumed that
the assertion of the Applicant that he was not
facing any D.E nor any enquiry has been
instituted till today.is correcththe Respondents
have no legal authority to withhold any of his
pensionary dues. :

In the c1rcurn§tances the interim relief
sought by the Applicant that the Respondents be
directed to release forthwith his gratuity in full is

: granted Respondents will ensure that gratuity of

the Applicant is released within a period of one

L ~month from the date of this order. Respondents

are also directed to file afﬁdav1t in reply before
the next date.

S.0'to 10.11.2016. Hamdast.

Sd/- '
(Rdj iv Ag&ywal)
go Vice-Chairman
Akn % : [PTO.
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i Original Application No. | of 20 Districr |
l e, L S Applicant/s
CBIMOREED -c .ol s e oo )
versus
" The State of Maharashtra and others
..... Respondent/s
(Presenting Officer........ .. R R i e i s re et ) -

T Office Notes, Office Memux anda of Coram, ‘
Appeurnnce, Tribunul’s orders or Trvibupal’s orders
directions and Registrar's orders :

et o N S SR R _
Date :06.10.2016.

.C.A.No.77 of 2016. in 0.A.No.763 of 2014

Shri U.D. Kharat & Ors. ~ ..Applicants

. Vs, » ;
The State of Mah. & Ors. - ..Respondents
1. Heard Ms. S.P. Manchekar, the learned

Advocate for the Apphcants and Shri A.l. Chougule the

Iearned Presentmg Offlcer for the Respondents,

2, The order dated 8.6.2016 of which the breach is
alleged itself was based on the judgement .of the

Hon’ble Division Bench of Hon’ble Chief Justice in

Meena Kuwalekar’s case referred to therein and there

is no reason why so much of time should have been

_takenin the matter of compliance. "

o - Learned PresentingL Officer for = the

Respondents 'furnfshes for  our perusal the
communication dated 4.10.2016 which was just the
other d_ay_ apparently ‘seeking guidance from the '

Principal Secretary, Revenue and Forest Department.

4, Learned Presenting  Officer  for  the
Respondennts submits that it involved policy decision

i SRR
and therefore time is being‘ consumed. We £i@nd-

that there is no question of ariy' policy decision.

[Pro




Office Notes, Otfice Memoranda of Coram, ‘ \
~ Appearance, Tribunal’s orders or Tribunal’s orders
"divections und Registrar’s orders

The only issue is compllance WIth ‘the order of this

Tribunal which was based on the judgment of the

@;.u]—l_a

Hon’ble High Court. We therefore, dlreé%(notlce to
’T\.../

issue to the Respondents hereof returnable on

20.10.2016.

5. Tribunal may take the case for final disposal at
_this stage and separate notice for final disposal shall

not be issued.

6.: Applicant is authorized and directed to serve on
Respondent intimation/notice of date of hearing duly
authenticated by Registry, along with completé paper
book of OA Respondents are put to notice that the
case would be taken up-for final disposal at the stage of

“admission hearing. -

e This mtlmatmn/notice is, ordered under Rule 11

DATE : \\'0\“5 ‘ | of the Maharashtra Administrative Trlbunal
CU '\M ‘

Eon'hle Sarl. RANHV AGARWAL
. (\hvr Chv-rm:‘n) .

(Procedure) Rules, 1988, and the questions such as

limitation and a|ternate remedy are kept open.

APPRARANCE: . : : :
—‘—“?T}”‘N e B \\Amc‘ 2an| 8. The service may be done by Hand dehvery/
- Advoests for m A‘g,i]qL;\nt [ speed post/ courier and acknowledgement be obtained
Mfgp """"" . om """" and produced along with affidavit of compliance in the
{0, for the Responden! )
Registry within one week. Applicant is directed to file
S o -to 2-0\ \lg Pt T . e
—AdTome, Affidavit of compliance and notice.
Lo S
4 9.  5.0.t020.10.2016.
' e
' (R B. Malik) : (Raljjv Agarval)
i tiools Member (J) : Vice-Chairman
-2 A\ padBlS
iy ‘ sba

Forrsy
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.....................................................

The State of Maharashtra and others

1 OHeer. oo

versus

..... Respondent/s

Votes, Office Memoranda of Coram,
pearunce, Tribunul’s orders or
:etions and Registrar’s orders

Tribunal’'s orders

C.A.No.58 0f 2016 in O.A. No.422 of 2014

Al

4

tustice Shri A. H. hushi (¢ pabggaag),
" . " 1 Emes l ¥ .”illiw‘\&
CE

e Qaqm\iuo\g\"%,

tu the Applicast

b e
°0. for the Respondent's e

auljp)1 6
v T,

B

Shri S.B. Pawaskar .Applicant
: Vs.
The State of Maharashtra & Ors. ..Respondents

Heard Shri B.A. Ban_diwadekar, learned Advocate
for the Applicant and Miss Neelima Gohad, learned

Presenting Officer for the Respondents.

2. List before Division Bench on 24.10.2016

presided over by me. Do

(AH. Joshi, J.)
" Chairman
6.10.2016

(sgj)

(PLO.




versus

The State of Maharashtra and others

..... Respondent/s
resenting OFfiCer . oo )
Otfice Notes, Otfice Menloranda of Corum, .
Appeurance, I'ribunal’s orders op Tribunal’s orders
directions and Registrar’s orders C.A. No.64 0f 2016 in O.A. No.179 of 2013
- e B DA
Miss. L.T. Khopkar ~Applicant
Vs.
The State of Maharashtra & Ors. .Respondents

Heard Shri B.A. Bandiwadckar, learned Advocate .
for the Applicant and Smir. Archana B.K., learned

Presenting Officer for the Respondents.

2. Ld. PO states as follows:

(@)  That the affidavits of coniemnors  are
received.

(b)  However, on second thought she is of the

view that affidavits are not properly drafted

It is her fault and she undertakes (o redraft

~ fresh afﬁdawts and prays for one weel’s
time.

e Clall e 3. $.0.1026.10.2016.
B | | / / o
(AII Joslu I)

' Chairman
o o ' 6.10.2016
- ...u..?.?_..wﬂci‘“w (sgj)

7 e Applicant
. A Wk
Ui the Respoudent/s

%\]ah b,

(T




Original Application No. of 20 . DistricT

..... Applicant/s

(AAVOCALE Lo )
) : versus
The State of Maharashtra and others
..... Respondent/s
(Presenting Officer.........oc..oo i )
Office Notes, Otfice Memoranda of Coram,
Appearance, Tribunal's orders oy "Tribunal’ s urde;-s
directions and Registrars orders
Date : 06.10.2016.
0.A.No0.916 of 2016
Shri M.B. Patil & Ors. ..Applicants
Vs.
The State of Mah. & Ors. -.Respondents
1. Heard Smt. Punam Mahajan, the learneg

Advocate for the Applicant and Smt. K.S. Gaikwad, the

learned Presenting Officer for the Respondents.

2. The application for adjournment made by the
learned P.O. for the Respondents is strongly opposeq

by the learned Advocate for the applicant Smt. Punam

DATE G\!O‘l 2 L Mahajan. Leave is reserved to seek interim relief as
Hos'ble 4 .‘;lf‘g”lf. gll\ﬂﬁi NI ﬁi{ t_4‘<::;'7) mentioned in my order dated 16.9.2016.

Hon"ble Shri M. RameMar {Member) A

APPEARANCE : 3. 5.0.1027.10.2016.

-

| _SheifSmt s mem Maa\f\ojw
Advocate fur the Applicamt

St Sto, 1 K52 GENLUNE | ( (;///,

C.2O/PO. for the Respondeat/s

25)10]1¢: | o ‘ (R.B. Malik) © & 10" %

Member {J)
% sha .

Ad). Te.

(P10



versus

The State of Maharashtra and others

..... Respondentss
(Presenting Officer.........ooooeoio i )
Oftice Notes, (V)i'l'icu Mentoranda of Coram, )
Appeurance, Tribunal’s vrders or Tribunal’s orders
directions and Registrue’s orders
Date : 06.10.2016.
0.A.No.253 of 2016
Shri B.D. Koli ..Applicant
Vs,
The State of Mah. & Ors. ..Respondents
1. Heard Smt. Punam Mahajan, the learned

marz: 06[10/0016

ARPEARANCE ;

:P,ﬁjsm. Punawm Mahayan,
- ranl

Advocate for the Applicant \

SHA /S, e T AL S L
/G.Rm%(). for the Respldent/s
T \3],o!wve |

@

Advocate for the Applicant and Smt. S. Suryawanshi,

'the learned Presenting Officer for the Respondents.

2. At the request of learned P.0O. for “the

Respondents Smt. . Suryawanshi, adjourned to

13.10.2016.
.
~ /
_ <K’/// > ‘\k’
e
“fR.B. Malik)
Member (J)
sba
(PEC



versus

The State of Mahavashtra and others

(Presenting Officer........ e e

... Respondent/s

............................... )

Office Notes, Office Memoranda of Coram,
Appearance, ‘Uribunal’s orders or

directions und Registear's orders

Tribunal’ s orders

DATE Oefto[fu)le

%ORAM: !
. ' 13 V)
Hon ble Shyi wmt&m{mm) 5_
M/Smt.{ PUHGI-’V) MOhﬂ;ay)
Advocats for the Applicant ’

SWSmL Tores H TCha/VLD} B N K\
CLO/PO. for the Respondeays

A To, l?’] [8)aolé

@)

Date ; 06.10.2016.
0.A.No.384 of 2016

Shri K.P. Chaudhari .Applicant

Vs.

The State of Mah. & Ors. ..Respondents

1. Heard Smt. Punam Mahajan, the learnea

Advocate for the Applicant and Smt. Archana B.K., the

‘learned Presenting Officer for the Respondents.

2. Learned Advocate for the Applicant Smt. Punam
Mahajan submits that the Applicant does not want to
file affidavit-in-rejoinder. 0O.A. is admitted and

appointed for final hearing on 17.10.2016.

3. S.0.t017.10.2016.
) — \\\j\\b
A ﬂ/%
- @ -

(R.B. Malik}
Member (J)
sha

[FA R P




Appearance, Tribunal’s orders or
directions and Registrar’s orders

Tribunul’s orders

5 ltrfﬁm _‘%"\m'!qq hody,

(8% \a \'H‘ FQ“f‘Qu

Sb{Smt P\‘Tdf\amq B.k, 3(-“1
/20, fortthespondgnu, '

Ad). To.......%i/ o !ao?é

Date : 06.10.2016.

0.A.No0.976 of 2016 with M.A.No.400 of 2016

Shri U.). Marathe JApplicant

Vs.
The State of Mah. & Ors. ...Respondents
1. Heard Shri Irfan Shaik, the learned Advoccate

holding for Shri A.H. Fataugare, the learned Advocate
for the Applicant and Smt. Archana BK., the learnea

Presenting Officer for the Respondents.
2. Issue notice returnable on 20.10.2016.

3. Tribunal may take the case for final disposal at
this stage and separate notice for final disposal shall

not be issued.

4. Applicant is authorized and directed to serve on
Respondents intimation/notice of date of hearing duly
authenticated by Registry, along with complete paper
book of 0O.A.. Respondents are put to notice that the
case would be taken up for final disposal at the stage of

admission hearing.

5, This intimation/notice is ordered under Rule 11
of the Maharashtra  Administrative  Tribunal

(Procedure} Rules, 1988.

6. The service may be done by Hand delivery,
speed post, courier and acknowledgement be obtained
and produced along with affidavit of compliance in tne
Registry within one week. " Applicant is directed to file

Affidavit of compliance and notice.

D st

“r (R.B. Malik)
Member (J)

7. S.0. to 20.10.2016.

sha



Office Notes, Office Memerundu of Coram,
Appeurance, Tribunal’s orders or
directions and Registrur’s ordeyrs

Tribunal’s orders

parg,_ 0610 [p0l6

APPEARANCE :

sm/s},( KR 3&9149'6

Advocate for the AWME
- She'iSm. .. a) Kb\\'ﬂf
((..B.e*fP.(). for the Respondent/s

Adv To. 2734102 0)6
b |

@

Date : 06.10.2016.

0.A.No0.970 of 2016

Shri B.L. Kandekar -.Applicant

Vs.
The State of Mah. & Ors. ..Respondents
1. Heard Shri K.R. Jagdale, the learned Advocarte

for the Applicant and Smt. K.S. Gatkwad, the learned

Presenting Officer for the Respondents.
2. lssue notice returnable on 27.10.2016.

3. Tribunal may take the case for final disposal at
this stage and separate notice for final disposal shall

not be issued.

4. Applicant is authorized and directed to serve on
Respondents intimation/notice of date of hearing duly
authenticated by Registfy, along with complete paper
book of O.A.. Respondents are put to notice that the

case would be taken up for final disposal at the Stage or

- admission hearing.

5. This intimation/notice is ordered under Rule 11
of  the Maharashtra Administrative ~ Tribunai

(Procedure) Rules, 1988,

6. The service may be done by Hand delivery,
speed post, courier and acknowledgement be obtainea
and produced along with affidavit of compiianée in the

Registry within one week. Applicant is directed to file

Affidavit of compliance and notice.

7. $.0.1027.10.2016.

"0 sl
'4Ma!|k)

Member (J)
sba



Appearance; Tribnnul’s ordeps or Tribunal’s vrders
directions and Registrar’s orders

Date : 06.10.2016.
0.A.N0.964 of 2016

Shri S.J. Patil ...Applicant

Vs.
The State of Mah. & Ors. ...Respondents
1. Heard Shri M.D. Lonkar, the learned Advocate

for the Applicant and Smt. S. Suryawanshi, the learnea

' Presenting Officer for the Respondents.

2. Issue notice returnable on 27.10.2016.

3. Tribunal may take the case for final disposal at
this stage and separate notice for final disposal shall

not be issued.

4, Applicant is authorized and directed to serve on
Respondents intimation/notice of date of hearing duiy
authenticated by Registry, along with complete paper
book of O.A.. Respondents are put to notice that the
case would be taken up for final disposal at the stage of

admission hearing.

5. This intimation/notice is ordered under Ruje 11
of the Maharashtra  Administrative  Tribunal

(Procedﬁre) Rules, 1988.

6. The service may be done by Hand delivery,

. 06/ | |
DATE; 6 ’O_ [% 6 speed post, courier and acknowledgement be obtained
QORAM ; - e
pehle Jugtioo . and produced alorig with affidavit of compliance in the
ember)i-l— Registry within one week. Applicant is directed to file
- APPEARANCE : v
-'_—F MD . Lo K Affidayit of compliance and notice.
Advocale far thie A pplicant 7. 'S.0.1027.10.2016.

SH /S0t S DU LY AN
,_emg/uﬁo. tor the Respondent/s ‘ Q ¢ / / f
| | - > -
AT Q?,l!lo‘[f),()lg‘ s S

v (R.B. Malik)
. Member (J)

sha




versus

The State of Maharashtra and others

(Presenting Officer........ccoooviviiiiiinircnnnn,

..... Respondent/s

Oitice Notes, Office Memoranda of Coram,
Appeurance, Tribunal’s orders or
directions and Registrar's orders

Tribunal’s ocdess

C.A.No.101 of 2015 in Q.A. No.1086 of 2012

pare:___cllollb ey
CORAM : o

Hon'bie Justice Shri A. H. Joshi {Chairman)
H Th A
APPEARANCE

SRS e 2. M An cnaiey

Advocae for the Applicant

st afl
Shri ,’,Smk:...m‘..\.j.;....lm.ﬁ%q
0. forthe Respondent/s
L.
Ady. To %\\dn

e

Shri L.G. Sawant & Ors.

Applicants
Vs. _
The State of Maharashtra & Ors. ..Respondents

Heard Miss S.P. Manchekar, learned Advocate for
the Applicant and Shri M.V. Thorat, learned Special

Counsel for the Respondents.

2. Shri Thorat, L.d. Special Counsel] states that the
writ petition by the State is dismissed and the order

would be tendered on the next date.

3. S.0. 10 26.10.2016.

H. Jos B
Chairman
6.10.2016

(sgi)

R




IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBALI
ORIGINAL APPLICATION NO.813 OF 2015

Shri V.M. Pharande & Ors. ..Applicants
Versus
The State of Maharashtra & Ors. ..Respondents

Shri M.D. Lonkar - Advocate for the Applicants
Smt. Archana B.K. — Presenting Officer for the Respondents

CORAM : Shri Justice A.H. Joshi, Chairman
DATE : 6t October, 2016
ORDER
L. Heard Shri M.D. Lonkar, learned Advocate for the Applicants and Smt.

Archana B.K., learned Presenting Officer for the Respondents.

2. Affidavit in reply filed by Shri Dattatraya N. Joshi, Assistant Director in
the office of Social Forestry, Sangli is filed by him for and on behalf of all the

respondents.

3. Perused the affidavit in reply. For all purposes the entitlement of the
applicants for the benefit of Govt. decision dated 15.6.1995 is admitted by the

respondents.

4. It is the duty of respondent no.4 being of head of the Social Forestry
Division, Kolhapur to ensure compliance of the order. It transpires that decisicn

to extend the benefit is to be taken and implemented by respondent no.4.




2 O.A. No.813 of 2015

Therefore, it is necessary to call the respondent no.4 and explain the

background, leading to make commitment however failing to implement.

5. Ld. PO was directed to furnish the name of respondent no.4. The name
furnished by Ld. PO is Shri T.P. Patil, Chief Conservator of Forest & Joint
Director, Social Forestry Division, Kolhapur Circle, M.S., Pune.

6. Shri T.P. Patil, Joint Director, Social Forestry Division, Kolhapur is
directed to file affidavit on following point:

As to what are the legal impediments in granting to the applicants
the benefit as has accrued to them for grant of notional increment
for the period for unemployment and paying actual benefits towards
the period during which they have actually rendered service.

7. In case the respondent no.4 i.e. Shri T.P. Patil finds that there is no legal
impediment, he should ensure that all steps are taken and affidavit of

compliance is filed.

8. Ld. PO prays for reasonable time for communication of the order and

further four weeks time for compliance.

9. Considering the request of the Ld. PO six weeks time is granted.
10. S.0.to24.11.2016 for hearing.

11. Steno copy and hamdast is allowed.

12. Ld. PO is directed to communicate this order to the respondents.

N\
Sd/-
- o N
i, Sk T
Chairman

6.10.2016
Dictation taken by: $.G. Jawalkar.

D:\JAWALKAR\Judgements\ 20161 10 October 20164048 13.16.J.10.16-VMPharande & Ors.80.23.11.16.doc
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
CONTEMPT APPLICATION NO.101 OF 2014
IN
ORIGINAL APPLICATION NO.476 OF 2012

Dr. V.V. Rane .Applicant
Versus
The State of Maharashtra & Ors. ..Respondents

Dr. V.V. Rane — Applicant in person |
Shri K.B. Bhise — Presenting Officer for the Respondents ‘

CORAM : Shri Justice A.H. Joshi, Chairman
DATE : 6th October, 2016
ORDER

L. Heard Dr. V.V. Rane, Applicant in person and Shri K.B. Bhise,

learned Presenting Officer for the Respondents.

2. Ld. PO has tendered affidavit which is sworn by Shri Sitaram Kunte,
Principal Secretary, Higher & Technical Education, Mantralaya. It is

taken on record.

3. An attempt is made by the respondent to urge that the applicant
cannot be given a right to exercise option to chose the date of increment,
because of the fact that he has been granted promotion on temporary
basis, in view of the clarificatory circular dated 5.12.1985 issued by the
Finance Department, copy whereof is placed on record (as annexure to

Shri Sitaram Kunte’s affidavit), which is at page 689.



2 CA.101/14 in OA.476/12

4. Dr. A.S. Khemnar, Director, Institute of Science, Mumbail who is

present today was asked certain questions and reply given by him are

narrated below:

(a) Question:
If the applicant’s promotion was temporary, in the
background of respondent’s reply what is the reason due to
which the applicant has been granted increments?
Answer: The promotion is not given by Government
voluntarily. It is given under compulsion of the order passed
by this Tribunal in OA No.422 of 2014.
(b) Question:
In view that the Govt. has obeyed the order passed in OA and
applicant is promoted and now the promotion cannot be
revoked, can the Government deny to the applicant right of
choosing the date of increment by exercising option.
Answer: Refusal to permit the applicant to exercise the option
is done on the basis of and due to the circular issued by the
Govt. which is placed on record at page 689.
S. The answer given by Shri Khemnar is unsatisfactory.
6. Therefore, it has become necessary to call Shri Sitaram Kunte,

Principal Secretary, Higher & Technical Education, Mantralaya who has

filed affidavit to answer further questions, inter alia, the questions

namely:-

(a)

Is the promotion given to the applicant, titled as temporary,
actually permanent for all purposes, since it cannot be
revoked or withdrawn unless the judgment rendered in OA
No0.476 of 2012 is set aside by Hon’ble High Court?

Which i1s the provision of law / rule or Govt. Circular, that
prohibits the Govt. from giving right to chose a date of effect of
mcrement by treating the promotion as temporary, as if it can
be revoked etc?




3 CA.101/14 in OA.476/12

(c) Other questions as may be deemed necessary.

7. Therefore, Shri Sitaram Kunte, Principal Secretary, Higher and
Technical Education is directed to remain present for answering the
questions, before this Tribunal on 25.10.2016 at 11.00 a.m. and continue

to remain present till case is taken up.

8. In the meantime, Shri Sitaram Kunte shall be free to examine the
case once again and afresh/denovo. Thereupon he shall take proper view
of the case if he chooses he may seek fresh guidance from Financc

Department by personally looking into the case.

9. In case decision to give option to chose the date of increment is
given to the applicant, Shri Sitaram Kunte need not attend in terms of the

directions contained in foregoing para no.5 and 6.
10. S.0.t025.10.2016.

11. Steno copy and hamdast is allowed to the learned PO and he is

directed to communicate this order to the respondents and in particular to

Shri Sitaram Kunte. ~
N/
Sd/- N
1A.H. Jé's'hlgff.)
Chairma
6.10.2016

Dictation taken by: S.G. Jawalkar.

DAJAWALKARV udgements 2016010 October 2016\CA.101.14 in OA476.12-Dr.VVRane-80).25.10.16.doc
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The State of Maharashtra‘ and others
..... Respondents

resenting Officer........ccc.oon. e

Office Notes, Otfice Memoranda of Coram,
Appearance, Tribunal’s orders oy
directions and Registrar’s orders

Tribupal’s orders

C.A. No.11 of 2016 in O.A. No.1053 0f 2013

pare:__C\lo|l6 S
CORAM : ' - :
Hon'ble Justic Shri A. . Joshi (Chairman)

Hobie-SirM-Rezzesbbumas (Mcaber) A

APPEARANCE ; |

Advu. me fur the Apphmt

Shri /Sertetonn TG \Qa{{)‘\%l}“

Cro/pe0o. forLtchspondem/s

Ady. To ?h”h&

Shri A.R. Jadhavar Applicant
, Vs.
The State of Maharashtra & Ors. .Responaents

Heard Miss Lata Patne, learned Advocate 1or the

Applicant and Shri N.K. Rajpurohit, learned Chier

- Presenting Officer for the Respondents.

2. At the request of Ld. CPO adjourfecl to 7.10.20160.

N
Sd/-
(AH. Joshi, 'JTXl"” v
Chairman
6.10.2016

—
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The State of Maharashtra and others

..... Respondenws
(Presenting OffiCer. ... )}
Office Notes, Office Memoranda of Coram,
Appearance, Tribunal’s orders or Tribunal’s orders
directions and Registrar's orders O.A. N0.901 of 2015
Shri N.G. Kondhalkar - LAppucant
Vs, '
The State of Maharashtra & Ors. ..Responaents

DATE: Q] ok
CORAM ;

Hon'ble Justice ShnA H. Joshi (Chalrman)
HGFM#M—MNM
APPEARANCE :

Shei/Smt. 12 0 \ﬂ.’\a\\VL._

Advocas for l‘xe Ap
S /Smt. ¢ J\‘\M .,

CrO7 PO ror the Respondent/s

AT, Totm e L!Oh b:

Heard Shri D.B. Khaire, learned Advocate Tor the
Applicant and Smt. Archana B.K., learned rresenung,

Officer for the Respondents.

2. Shri Khaire, Ld. Advocate states that as statea on
previous date i.e. 22.8.2016 the appeal was neara

however, order is not delivered.

3. Ld. PO prays for time till tomorrow w make «
statement.
4. S.0. t0 7.10.2016. AN

Sd/-

"(AH. Joshi, {P"
Chairman °
: 6.10.2016

(sgj)
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION 944 OF 2016
DISTRICT : PUNE

Shri Sanjiv Narayan Deshmukh, )
Sub Divisional Officer, Haveli, Pune, )
R/o0: D-605, Magnolia, Baner Pasan Link )
Road, Pasan, Pune. )...Applicant
Versus
1. The Govt. of Maharashtra )
Through Principal Secretary, )
Revenue & Forest Dept, Mantralaya)
Mumbai 400 032. )
2.  Divisional Commissioner, )
Pune Division, Vidhan Bhavan, )
Pune 411 001. )
3. Smt Jyoti A. Late (Kadam), )
District Supply Officer, Pune. )
And under transfer to the post of )
Deputy Collector, Election Officer, )
Kolhapur. )

...Respondents

Shri M.D Lonkar, learned advocate for the Applicant.

Smt K.S Gaikwad, learned Presenting Officer for the
Respondents no 1 & 2.
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Shri A.V Bandiwadekar, learned advocate for Respondent
no. 3.

CORAM : Shri Rajiv Agarwal (Vice-Chairman)

DATE :06.10.2016

ORDER

1. Heard Shri M.D Lonkar, learned advocate for
th. Applicant, Smt K.S Gaikwad, learned Presenting
Officer for the Respondents no 1 & 2 and Shri AV

Bandiwadekar, learned advocate for Respondent no. 3.

2. This Original Application was heard on
27.9.2016 when learned Advocate Shri Bandiwadekar
has sought time to file a short reply regarding interim
relief sought by the Applicant. The matter was fixed for
further hearing on 29.9.2016, when Shri Bandiwadekar
sought more time to file short affidavit. The matter was
kept for hearing for considering the grant of interim relief
or. 3.9.2016. Learned Presenting Officer stated that the
Respondents no 1 & 2 did not wish to file any reply and
relied on the file notings, copy of which was placed on

record.

3. Learned Advocate Shri Lonkar, argued on
behalf of the Applicant that this is a case, where the
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Applicant 'has been transferred within a few days of his
posting as Sub-Divisional Officer, Haveli, Dist-Pune. The
Respondent no. 1 issued order of transfer of the
Applicant onl 4.9.2016 posting him as S.D.0O, Haveli vice
Smt Snehal Barge. In pursuance of order of the
Respondent no. 1 dated 14.9.2016, the Respondent no. 2
issued orders on 15.9.2016 posting the Applicant as
S.D.O, Havelis. The Applicant was relived from his
earlier post of Resident Deputy Collector, Satara by
Collector, Satara by order dated 15.9.2016. The
Applicant assumed charge of the post of S.D.O, Haveli on
16.9.2016 in the absence of Smt Barge and informed
Collector, Pune accordingly on the same date. Late in the
evening, Collector, Pune informed the Applicant orally,
not to perform duties as S.D.O, Haveli. Learned Counsel
for the Applicant stated that the Respondent no. 1 issued
another order dated 14.9.2016, posting the Respondent
no. 3 as S.D.0, Haveli. Learned Advocate Shri Lonkar
stated that subsequent events raise suspicion that there
was manipulation of dates of different orders issued by
the Respondent nos 1 & 2. In case of the Applicant, the
Respondent no. 2 had issued order of his posting on
15.9.2016. However, in respect of the Respondent no. 3,
the order was issued by the Respondent no. 2 on
22.9.2016. It raises doubt that the second order dated
14.9.2016 issued by the Respondent no. 1, cancelling the
posting of the Applicant as S.D.O, Haveli, and posting the
Respondent no. 3 there was actually issued after that
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date, i.e. after 14.9.2016.. Learned Counsel for the
Applicant argued that the Applicant has joined as S.D.O,
Haveli, on 16.9.2016. The Respondent no. 3 was posted
there by order of the Respondent no. 2 on 22.9.2016.
The second order of the Respondent no. 1 dated
14.9.2016 does not give any posting to the Applicant,
which means that he is without a posting now. Learned
Counsel for the Applicant argued that the second order of
the Respondent no. 1 dated 14.9.2016 and order of the
Respondent no. 2 dated 22.9.2016 cancelling the
Applicant’s posting as S.D.O, Haveli are issued in
violation of Section 4(4)(ii) and 4(5) of the Maharashtra
Government Servants Regulation of Transfer and
Prevention of Delay in Discharge of Official Duties Act,
2005 (the Transfer Act). These provisions have not been
complied with and the aforesaid orders are liable to be
quashed. Learned Counsel for the Applicant prayed for
interim relief of staying second order dated 14.9.2016
issued by the Respondent no. 1 and the order dated
22.9.2016 posting the Respondent no. 3 in his place, and

leaving him without a posting.

4. Learned Presenting Officer stated that the
Respondent nos 1 & 2 do not wish to file any affidavit in
reply and rely on the file notings, copy of which is placed
on record. The first order of posting the Applicant as
S.D.0, Haveli dated 14.9.2016 was immediately cancelled
by the second order dated 14.9.2016, issued by the
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RC r\(\C,‘y»J.Ihl%“‘ .
A%ii;eaﬂt. Both the orders have been issued in full

compliance with the provisions of the Transfer Act.

S. Learned Counsel for the Respondent no. 3
argued that the request for interim relief may not be
granted as the Respondent no. 3 has already assumed
charge of the post of S.D.O, Haveli. Learned Counsel for
the Respondent no. 3 contended that the Applicant has
acquired no vested right to hold the post of S.D.O, Havelli,
as his order of posting as S.D.O, Haveli dated 14.9.2016
were cancelled by the Respondent no. 1 on the same
date. The Applicant could not have taken charge from
Smt Barge, who was working as S.D.O, Haveli, as she
was advised to handover charge to Shri Kavitake, Deputy
Collector, Land Acquisition no. 17, Pune, by the
Collector, Pune. She handed over charge to Shri Kavitake
on 16.9.2016. The Respondent no. 3 took over charge of
the post of S8.D.O, Haveli from Shri Kavitake on
23.9.2013. Learned Counsel for the Respondent no. 3
argued that the Applicant’s effort to assume charge of the
post of S.D.0, Haveli on 16.9.2016 was unauthorizec as
he did not seek permission from Collector, Pune, before
doing so. In fact, a notice has been issued to the
Applicant on 17.9.2016 by Collector, Pune, as his
attempt to take on-sided charge of the post of S5.D.O,
Haveli has been treated as misconduct by Collector,
Pune. Learned Advocate Shri Bandiwadekar, relied on

the judgment of this Tribunal dated 2.9.1998 in O.A no
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134/1998, wherein it was held that a cancelled order
dc.s not give any vested right to continue in the same
post. He also cited interim order of this Tribunal dated
27.7.2016 in O.A no 683/2016 to show that permission
of superior officer is required, before an officer can
assume charge of a post on transfer. He also cited Rule
31 of the Maharashtra Civil Services (General Conditions
of Services) Rules 1981, in support of his contention, that
an officer cannot assume charge of a post without order

of his immediate superior.

0. It is seen that the following issues are raised

wliich are to be answered in this Original Application, viz:

(1)  Whether the Applicant acquired vested right, to
continue as S.D.O, Haveli, having joined the post by
virtue of orders of the Respondents no 1 & 2 dated
14.9.2016 and 15.9.2016 respectively or whether
the cancellation of first order dated 14.9.2016 by
second order dated 14.9.2016 by the Respondent

no. 1 will not create any such right?

(i) Whether the Applicant required permission of the
Collector, Pune, before he could join the post of
S5.D.0, Haveli on 16.9.2016? and

(iii) Whether Section 4(4)(ii) and 4(5) of the Transfer Act

have been violated?
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The Applicant was transferred by order of the
Respondent no. 1 dated 14.9.2016 as 5.D.O, Haveli. This
order of the Respondent no. 1, has following paras 2 & 3,

ViZ:

“3. TER R AIEhEs JHTA Ad 3wgel, N 3ierebt-Aien e
Rl smEa/ ddfa crRicEa gl EIue W goR
BN Aehles DRAFTA B

3. afia 3ifirent-ieh 3N yeren BEHR Faita feeta 3ugFa/
HRATTD GAR AT HeeaE! e HEDI-Aibs JYe Bt Tectie]

UEIR Alehls Fo .

Accordingly, the Respondent no. 2 issued order dated
15.9.2016. It is significant to note that the Respondent
no. 2, viz. Divisional Commissioner, Pune issued posting
orders and Collectors of the Districts only issued relieving
orders. Relieving order of the Applicant was issued by
Collector, Satara, on 15.9.2016, while the Respondent
no. 3 was relieved by the order of Collector, Pune also by
order dated 15.9.2016 to enable her to join as Deputy
District Election Officer, Kolhapur. Smt Barge, S5.D.O,
Haveli, was ordered to get herself relieved by handing
over of charge to Shri Kavitake. Learned Counsel for the
Respondent no. 3 has stated in para 4 of the affidavit in
reply that the Applicant “illegally, surreptitiously and
hurriedly reported for duties on 16.9.2016 without taking
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the charge from Shri Kavitake, through the District
Collector, Pune.” Para 3 of the order of the Respondent
nce 1 asked the officers to get relieved from earlier post in
consultation with the Divisional Commissioner and Head
of office, which in the present case would be Collector.
However, for joining in the new post, there was no such
stipulation. In fact, transferred officers were required to
assume charge forthwith. It is difficult to accept the
contention of the learned Counsel for Respondent no. 3,
that the Applicant illegally, surreptitiously or hurriedly
assumed charge of the post of S.D.O, Haveli. He was
asked to take charge hurriedly by the Respondent no. 1.
There was open assuming the charge. Order does not
reyuire prior approval of Collector. There is no illegality in
assuming charge of the post of S.D.O, Haveli by the
Applicant. In para 5, of the affidavit in reply of the
Respondent no. 3, it is stated that District Collector,
Pune, issued show cause notice to the Applicant on
17.9.2016. A copy of notice is at page 42 of the Paper
Book. Relevant extracts from this show cause notice
dated 17.9.2016 are reproduced below:-

13

AR degl 3utaeroiia femRt adell, 3ufaemn zdelt @ werr Hol
gogdl iStegriiesr! ot foaril sufsea ittt @i smiaae Ags He g
3Rt Bid. aenfl gegt 6.98/0]/2 094, st e A BRI Ho| S
AT FMEA (HBIEA 3G, I8! Ut UeTaR Hol lal Taaw! 2.2,
eteit 303, Bl T 3l FamuTd AR,
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From this notice, it is clear that the Applicant joined the
post of S.D.0, Haveli on 16.9.2016 and he executed one
sided C.T.C. From C.T.C dated 16.9.2016 of the
Applicant assuming charge unilaterally, it is clear that he
assumed charge of the post of S.D.O, Haveli on
16.9.2016 and informed Collector, Pune accordingly on
the same date. Once, he joined as S.D.O, Haveli in terms
of Section 3 of the Transfer Act, he is protected fruom
transfer before completion of his tenure of 3 years and
also, if he was to be transferred in a month other than
April or May, exceptional circumstances or special
reasons should have been mentioned as per Section 4(5)
and 4(4)(ii) of the Transfer Act. From the copy of file
notings placed on record, it is seen that the Civil Services
Bord has recommended that the Applicant be posted as
S.D.0, Khed, Dist-Pune. However, Minister (Revenuej,
did not accept this recommendation and the Applicant
was proposed for posting as S.D.O, Haveli. This was
approved by the Hon. Chief Minister, apparently on
14.9.2016. The issue regarding non acceptance of Civil
Services Board recommendations by Minister (and also
by Hon. Chief Minister) has not been raised by either the
Applicant or by the Respondent no. 3 as in this respect
both are sailing in the same boat. After approval of Hon.
Chief Minister, which may be taken as approval under
Section 4(4)(ii) and 4(5) of the Transfer Act, the first order
dated 14.9.2016 was issued by the Respondent no. 1 and
consequent order dated 15.9.2016 was issued by the
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Respondent no.2, posting the Applicant as S.D.O, Haveli.
Collector, Satara, relived the Applicant from the post of
Resident Deputy Collector, Satara by order dated
1£.9.2016 and the Applicant joined the post of S.D.O,
Haveli on 16.9.2016. Once, he joined as S.D.O, Haveli,
he could not be transferred without following the
procedure under Section 4(4)(ii) and 4(5) of the Transfer
Act. The fact that on the same day, i.e. on 14.9.2016, his
order of posting as S.D.O, Haveli was cancelled by the
Respondent no. 1 with the approval of Hon. Chief
Minister is of no consequence. The Respondent no. 3 has
relied on the judgment of this Tribunal dated 2.9.1998 in
O.A no 134/1998. Facts in O.A no 134/1998 were
entirely different. In any case, after promulgation of the
Transfer Act, a Government servant acquires vested right
of not being transferred before completion of his tenure
and in a month other than April-May, except in
accordance with the procedure prescribed in Section
4(4)(i1) & 4(5) of the Transfer Act. The second order
dated 14.9.2016 was apparently received by the
Resporident no. 2 after a few days, if it was indeed issued
on 14.9.2016 itself. This is clear from the fact that
consequent order was passed by the Respondent no. 2

only on 22.9.2016.

M @. Reliance of the Respondent no. 3 on interim
order dated 27.7.2016 in O.A no 683/2016 is futile. In
u that case, the Applicant was transferred and some other
]
)
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officer was posted and had taken charge of that post. By
interim order the Applicant was posted back to that post.
The other officer was required to be given some other
post. However, the Applicant went to the office and
occupied the office and sealed it which was conduct not
expected of a Senior Officer. In the present case, the
facts are quite different. The Applicant had legal order
pursuant .to which he assumed charge of the post of
S.D.O, Haveli. There was no question of displacing any

other officer.

w B G. Coming to the issue no (ii), the Respendents

have not produced any instruments like Government
Resolution/Circular or referred to any rule, which
requires that a Deputy Collector is first required to obtain
permission of the Collector/Resident Deputy Collector,
before he can join the post, where he is posted. When
the orders were issued by the Respondent nos 1 & 2, the
attempt of the Collector, Pune to assume powers, not
given to him, to insist that the Applicant should have
reported to him before assuming charge of the post of
S.D.O, Haveli, appears to be without any legal basis. In
fact, the so called show cause notice dated 17.9.2016
issued by the Collector, Pune to the Applicant is without
any legal basis as the Applicant did not commit any
misconduct by proceeding to assume charge of the post
of S.D.O, Haveli, when the orders of the Respondents no
1 had directed him to join the post forthwith and neither
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the order of the Respondent no. 1 nor of the Respondent
no 2 have any such stipulation. Even the Respondent
no. 3 has not produced any order of Collector, Pune,
permitting her to join as S.D.O, Haveli. Role of the
Ccllector was limited to relieving the officers, who were
transferred. Rule 39 of the Maharashtra Civil Services
{General Conditions of Services) Rules, 1981, does not
provide that an officer has to obtain permission from his
immediate superior officer before he could assume charge

of a post.

i, U] (9- As discussed in the preceding paragraphs, the

cancellation of posting of the Applicant as S.D.O, Haveli
amounted to his transfer, without following the

provisions of Section 4{4)(ii) and 4(5) of the Transfer Act.

1@. It 1s clear from the above discussion, that the
Applicant joined as S.D.O, Haveli on 16.9.2016 as shown
by the notice issued to him by Collector, Pune. This was
pursuant to the first order dated 14.9.2016 of the
Respondent no. 1 and order dated 15.9.2016 of the
Responident no. 2. Cancellation of that order by second
order dated 14.9.2016 of the Respondent no. 1 and order
dated 22.9.2016 of the Respondent no. 2 required
compliance with the provisions of Section 4(4)(ii)) and 4(5)
of the Transfer Act. However, no exceptional

circumstances/special reasons/case was made out while
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doing so. The Applicant is prima facie entitled for interim

relief.

1. Accordingly, the impugned order dated
14.9.2016 and 22.9.2016 issued by the Respondents no
1 & 2 respectively transferring the Respondent no. 3 in
the post held by the Applicant is stayed. The Applicant
will be allowed to work as S.D.O, Haveli by the
Respondents till the disposal of this Original Application.
This should be done within a period of one week from the

date of this order.

Sd/-

(Rajiv Agarwal)
Vice-Chairman

-

Place : Mumbai
Date : 06.10.2016
Dictation taken by : A.K. Nair.

H:\Anil Nair\Judgments\20164 1st Oct 2016\0.A 944.16 Transer challenged SB. Int order 1016.doc
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