MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 310 OF 2020

DISTRICT:- AURANGABAD

Sandip S/o. Panditrao Nalawade,

Age : 38 years, Occ. Service,

R/o. RH 10 Raj Valley,

Kanchanwadi, Aurangabad .. APPLICANT

VERSUS

1] The State of Maharashtra,
Through the Secretary,
Department of Finance,
Mantralaya, Mumbai.

2] The Joint Commissioner State Tax,
Office of Special State Tax-
Commissioner, Deputy Commissioner
of State Tax (Establishment),
Maharashtra State, 3rd Floor,

New Building, E-Wing, GST Bhawan,
Mazgaon, Mumbai-10.

3] Joint Commissioner of State Tax,
GST Adm., GST Bhavan,
Opp. Railway Station, Aurangabad
- 431005 .. RESPONDENT.

APPEARANCE : Shri C.V. Dharurkar, learned
counsel for the applicant.

Shri V.R. Bhumkar, learned Presenting
Officer for the respondent authorities.

CORAM : HON’BLE SHRI V.D. DONGRE, MEMBER (J)
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ORDER

By invoking jurisdiction of this Tribunal under Section
19 of the Administrative Tribunals Act, 1985 this Original
Application is filed challenging the impugned transfer order
dated 26.7.2020 to the extent of the applicant (Annexure ‘A-
7)) passed by respondent No. 2 namely the Joint
Commissioner State Tax (Headquarter)-4, M.S. Mumbai, in
concurrence of the Commissioner of State Tax, Mumbai,
whereby he has been transferred from Aurangabad office to

Jalna office.

2. The facts in brief giving rise to this original application

are as follows: -

(i) The applicant initially joined as Sales Tax
Inspector on 9.10.2009. On 29.12.2016 he was
promoted as Sales Tax Officer (State Tax Officer). As on
the date of passing of impugned transfer order dated
26.7.2020, the applicant had completed 3 years 6
months and 27 days of service as Sales Tax Officer at
the office of respondent No. 3 at Aurangabad. The
applicant, who is State Tax Officer is Group B’
employee and is covered by the provisions of the

Maharashtra Government Servants regulation of
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Transfer and Prevention of Delay in Discharge of Official
Duties Act, 2005 and Government Resolution dated
9.4.2018 (Annexure ‘A-11’), whereby procedure of
counseling before effecting transfer of the Government
employees is settled down in tune with the Transfer Act

of 2005.

(ii)) It is further contended that before issuing transfer
order in the month of March, 2020 the list of STOs due
for general transfer (Annexure ‘A-1°) along with total
vacancies available in STOs cadre was disclosed on
respondent No. 1 department ‘What’s New’ over the
website. The said list was also seniority list from the
date of posting in the cadre of State Tax Officer. As per
the said list, the name of the applicant is at Sr. No. 11
showing date of appointment to the present location at
Aurangabad as STO of 29.12.2016. In the said list
names of S/Shri Mahale Nitin Shantaram and Thombre
Sunil Thakaram appear at Sr.No.9 and 10, respectively.
Their dates of appointment to the present location at
Aurangabad as STO has been shown as 31.01.2014 for
both.

(iii It is the contention of the applicant that as per
Section 3 of the Transfer Act of 2005, the applicant is
entitled to have two tenures of 3 years each as STO at
the office of respondent no.3 at Aurangabad, whereas
S/Shri Mahale and Thombre had completed tenure of
more than 6 years. The applicant has completed tenure

of 3 years 6 months and 27 days only. The applicant,



4 0O.A.NO. 310/2020

therefore, made representation dated 05-03-2020
(Annexure A-2) to the respondent no.2 i.e. Joint
Commissioner of State Tax, Mumbai seeking retention
for another 3 years as he has completed only one tenure
of 3 years. He also stated ground of couple convenience
stating that his wife Smt. Sangita Nivrutti Akat @
Sangita Sandip Nalawade is working on the post of STO
in the office of respondent no.3 at Aurangabad. He also
contended that his son is taking education at
Aurangabad and he is required to take care of his old

aged mother.

(iv) It is further submitted that as called for the
applicant submitted his option form on 15.04.2020
(Annexure A-3). In the meanwhile, lockdown was
declared due to prevailing COVID 19 pandemic

situation. The Finance Department, State of
Maharashtra issued G.R. dated 04.05.2020 (Annexure
A-4) whereby as per clause 15 thereof the transfers of
the employees during that financial year were resolved
to be stayed. In view of that, list of eligible candidates
for transfer (Annexure A-1) was consequently reported
to be withdrawn. As a result, applicant was having
legitimate expectation that a fresh round of counseling
will be held in tune with the G.R. dated 09.04.2018, in
case, the Government decides to go ahead with the

pending transfers.

(v) However, GAD, MS issued G.R. dated 07.07.2020

(Annexure A-5) laying down certain guidelines for
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effecting transfers in the financial year 2020-2021.
Apprehending transfer in view of the said G.R. dated
07.07.2020, the applicant made representation dated
25.07.2020 (Annexure A-6) to respondent no.2
requesting to consider his request for retention in view
of the grounds of couple convenience and also ailments
suffered by his aged mother, as stated in earlier

representation dated 05.03.2020 (Annexure ‘A-2)).

(vij Thereafter, respondent no.2 issued order of
transfer dated 26.07.2020 which is impugned in this
O.A. to the extent of the applicant only. In view of this
development, the applicant immediately made
representation dated 26.07.2020 (Annexure A-8) to the
respondent no.2 i.e. State Tax Commissioner, Mumbai
reiterating his plight and seeking to accommodate him
on vacant post in the office of respondent no.3 at
Aurangabad. Respondent no.2 issued modified order
dated 10.08.2020 (Annexure A-9). However, name of
the applicant did not appear in it.

(vii In the circumstances as above, it is contended
that the impugned order of transfer dated 26.07.2020 to
the extent of applicant is not in accordance with law in
as much as the applicant has been meted with the
discriminatory treatment when his senior colleagues
namely S/Shri Mahale and Thombre, who completed
more than 6 years at Aurangabad, were not transferred.
In view of the same, the impugned order is in

contravention of the provisions of the Transfer Act of
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2005 as well as guidelines issued vide G.R. dated
09.04.2018 (Annexure A-11). Moreover, there were
vacancies of respondent no.3 at Aurangabad but ground
of couple convenience as envisaged in G.R. dated
09.04.2018 (Annexure A-11) was not considered.
Moreover, one Shri Pawar Maroti Lahanu, who has
suffered paralytic stroke on 21.11.2011, was seeking
request transfer to Jalna, against whom the applicant
can be accommodated. The said representation is still
pending. Hence, the present Original Application.
3. The present Original Application is resisted by filing
affidavit in reply on behalf of respondent nos.1 to 3 by Shri
Sachin Nanasaheb Waindeshkar working as Deputy
Commissioner, State Tax, Aurangabad Division, Aurangabad,
thereby he denied the adverse contentions raised in the O.A.
It is specifically contended that as per proviso to Section 3 of
the Transfer Act of 2005, only such employee who is from
non-secretarial services, in group C shall be transferred from
the post held on his completion of two full tenures of three
years each at that office or department to another office or
department. The applicant being a State Tax Officer falls in
Group-B category. As per Section 3 of the Transfer Act, his

normal tenure in the said post shall be of 3 years. Hence, the

applicant was due for transfer having upon completed 3
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years, 6 months and 27 days on the post of STO in the office
of respondent no.3. Moreover, the State, GST Department
has been exempted from requisite G.R. applicable for revenue
division allotment which mentions guidelines for transfer of
employees belonging to Group-A and Group-B (Gazetted and
Non-Gazetted officers). Hence, in view of that the applicant is

liable to be transferred anywhere in the State of Maharashtra.

4. It is further submitted that in view of the provisions of
G.Rs. dated 09.04.2018 and 07.07.2020, already referred to
by the applicant in his pleadings, respondent no.2 wrongly
mentioned as respondent no.4 finalized a list of 117 STOs to
keep the number of transfers within 15% of the working
strength of the STO cadre due for general transfer out of the
already published list of 256 STOs on the basis of seniority
determined based on the length of service rendered by them
in their present post i.e. as per tenure wise seniority on their

current post.

5. It is further submitted that as per tenure wise seniority
on their current post the applicant’s Sr.No. in seniority list
was 44, whereas Sr.No. of Shri Mahale and Shri Thombre

were 255 & 256, respectively. The applicant has already
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completed 3 years’ period on the post of STO in the office of
respondent no.3, therefore, the applicant was held as due for
transfer as per criteria mentioned hereinabove and on the
contrary, both Shri Mahale and Shri Thombre were not held
due for transfer. Shri Mahale and Shri Thombre who could
not be transferred this year due to 15% criterion would

become eligible for the next year’s general transfer on priority.

6. It is further specifically contended that the State GST
Department has fixed an internal policy for general transfers
regarding officers, who have been working continuously for 15
years at Mazgaon location and officers who have been
continuously working for 6 years at locations other than
Mazgaon to undergo change in their locations while carrying
out the general transfer process. It was also decided that
while calculating the said period, the period for which they
have continuously worked in the existing cadre as well in the
cadre below the existing cadre at the same location was to be
taken into account. In view of that the applicant was due for
change in location as per the State GST Department’s internal
criterion. The applicant, therefore, is being transferred

immediately as per his next option at Jalna. In the
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circumstances, the applicant was liable for change in location
as he has been working at Aurangabad location for more than
6 years in State Tax Officers’ cadre and State Tax Inspectors’
cadre. In the circumstance, ground of couple convenience
requested by the applicant could not be considered. The said
ground can be considered when he will be due for transfer
next time depending upon the availability of the vacancy at
the location at Aurangabad. In the circumstances, there is no

merit in the application and the same is liable to be

dismissed.

7. I have heard arguments advanced by Shri
C.V.Dharurkar, learned Counsel on one hand and Shri

V.R.Bhumkar, learned Presenting Officer on the other hand.

8. From the facts on record, it is evident that the applicant
was seeking retention / being accommodated at Aurangabad
on the ground of couple convenience stating that his wife is
working as STO in the office of respondent no.3 at
Aurangabad. He has placed on record Purshis dated
13.10.2022 and corrected Purshis dated 14.10.2022 in that
regard. As per the said Purshis, applicant’s wife namely Smt.

Sangita Nivrutti Akat @ Sangita Sandip Nalawade joined



10 0O.A.NO. 310/2020

Government service as State Tax Inspector on 20.01.2009.
She was promoted to the post of STO on 31.10.2015 and was
posted at Jalna. Thereafter, she has joined on the post of
STO on 29.07.2016. It is also mentioned that since
16.08.2019, she is working at Aurangabad to the current

charge with Charge Code- AUR VAT C 005.

9. After having considered the pleadings and documents
on record and more particularly the contentions raised on
behalf of the respondents about the internal policy of change
of location from Mazgaon, Mumbai after 15 years and 6 years
at other offices in Maharashtra, by order dated 05-01-2022
passed in Farad Sheet, learned PO was directed to place on
record the documents regarding any such alleged internal
policy. During the course of hearing of the matter, learned
P.O. submitted that there is no specific document laying
down said internal policy in the department and in that
regard he produced copy of the minutes of the meeting dated
22-07-2020 in respect of impugned order of transfer dated
26-07-2020. The relevant portion of the said meeting is as

follows:
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“IddAa 88 AR iftER fSiamielis agetlt 00 AP T
T Bld. W Hias-9% HB 3eacical URRRIMHS & 08.08.2020
Astten fac femonan awie Foead ate] faatta awia wtuieng
HAaotidta siftiepdt/waat aidt agelt B A3 A A g swend
3 Bld. WY RER &, 009.009.2020 AT AEEA TR fAHEIRT
e fotenea® . 39.00.20%0 wda @ @ Jaoldie THU HERA
EiR 98% UdeAl FAARA JAAAERY el B A, aAd
FdAERY FeiEtaRad HE uaEFs uRkdas Har G
BRINHSD TGeA B SRACRA 3190 TGe= et & 39 St 020
i aEelt AR Rgdl arE 85a dwena Tend R et
201 3Metet 3024,

W QA ferotenan uredagFiiar . ASTHR MY Alatt avg d
Aareer [aenda 3ttt /wAadt Tiwn A BrRRA e ugiEn
9% Taedl AARA AAAERY TG d 03% TasAl AARd ATATER
Seci@taRad HE At tRRRdH eal faw HrRmHB d&c=n
BT AT A o1t fetat 3nga.

JaE AR B Faetidld & 09.00.20%0 Astt BERA
3RACIC TR 3UEH-Afe! AT W9 TAE! 313 W9 T 9% Fgusd
9909 A MUBR ATATERY FGeHA U B 3Ed.

f&. 0R.08.209¢ T AHUWREER Iecialade RIS
e et aRftre-9 #Efid (31) e . 9 el 3.5, R) FAR
Teoiursl  IMUH-Al, JALART USTAMUART GBI botel A=A
FCBARAR @ TR WAL AER JAR TG, JFdfa Faotzn
PRIRA USiwn 30% T FAARM, decliiA W S0N-AT B -AiA
SGAGAR TG GRIEE HA. AR A bar 3ides stEm-Aia JAa
BTN THTE AT (JEATRT TSN AT pletaedt) 3191 dodt At
ST AT ARABII AN TR BlA@E AR 83561 st 3tidest-Ai=
Jaiftres MABIA AdT el 3™AA 3R 3R Jala e TG,
AR TEEMUE JHEDB-Td SATATE A BN 3 T B
3T 3R,
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REAR e TacUUE SMUH-Td TG ALTR UGRATART
Bl detcen Adwn FedgHAR 3ui At fean sttt sittes-ata J&@
HleTael JAAE FACAE (AL WEERIA Adl Blawael) Aataa
SYEHT- A ARTBI At TR0 BleTdell AR 8356 S el
Faitdes et At et 3 3R 3MUFR Aald =S 3G WE a=AR
FROAA 3Melcht 3R, Al AsABR RFA G [Geoteenl Fdengar dass
9% FAAGAT ATAELRY TG FRAA A A& AGAtel At

S 33AA 999 MMUBR ATHERY q&eH U SR 3gd.”

10. Perusal of the said minutes would show that absolutely
there is no mention of permissible tenure of 15 years at
Mazgaon, Mumbai and 6 years at offices in other cities.
Further perusal of the said minutes would show that the list
of 117 STOs due for transfer in general transfers of 2021 was
prepared. As per guidelines mentioned in clause 2 of
Schedule 1 of G.R. dated 09-04-2018 (Annexure A-11), it
appears that in fact list of 117 STOs was prepared on the
basis of period of their working at a particular station
irrespective of post. It also appears that such list of eligible
officers due for transfer consisting of 266 officers was
previously prepared. Earlier Mahale & Thombre were shown
senior to the applicant in total month of period on the post of
STO at Aurangabad. In the circumstances as above, it

appears that while preparing the list of 117 such officers
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including the applicant, there was deviation from the

guidelines laid down in G.R. dated 9.4.2018.

11. The applicant has not filed affidavit in rejoinder to the
affidavit in reply filed on behalf of the respondents. The
respondents have not placed on record any document in
support of the contention raised in affidavit in reply in respect
of their alleged internal policy. The applicant has not
responded in fact in writing to such internal policy contended
by the respondents in the affidavit in reply. In my considered
opinion in order to carve out the case of the applicant, it was

necessary for the applicant to raise pleadings in writing.

12. In absence of any specific pleadings in writing on behalf
of the applicant, it would not be desirable to go into the
contention raised by the respondents about their policy.
Such policy may be there, but the documents are not
forthcoming and not produced, but it appears that the
applicant would have been one of the beneficiaries of such
alleged policy in the post as he has been working in the office
at Aurangabad together on the post of State Tax Inspector
and State Tax Officer for more than 6 years. He may be

working at Aurangabad since his first appointment.
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13. Though the applicant pleaded that his normal tenure is
of 6 years proviso to Section 3 of the Transfer Act of 2005,
there is no substance in such submissions. The applicant
belongs to Group ‘B’ category and the said tenure of 6 years is
not applicable to Group ‘B’ officers. Addressing this issue of
policy without proper pleadings and documents on record
would open pandora’s box, which may not be helpful to

anybody and would be inconsequential.

14. In the circumstances, as above in my considered
opinion some irregularity is there while issuing transfer order
of the applicant. In these circumstances, in my considered
opinion instead of declaring the impugned order to the extent
of the applicant being null and void, this Original Application
can be disposed of by giving directions to the respondents to
consider the representations dated 5.3.2020 (Annexure ‘A-17),
25.7.2020 (Annexure ‘A-6) and 26.7.2020 (Annexure °‘A8))
seeking retention in the office of respondent No. 3 at
Aurangabad on the ground of couple convenience preferably
which would serve the interest of justice. I, therefore, proceed

to pass the following order: -
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ORDER

The Original Application is disposed of in the following

terms: -

(i) The respondents and more particularly respondent
No. 2 including State Tax Commissioner, M.S. Mumbai
is/are directed to consider the representations made by
the applicant dated 5.3.2020 (Annexure ‘A-1)),
25.7.2020 (Annexure ‘A-6’) and 26.7.2020 (Annexure
‘A8’) for accommodating him in the office of respondent
No. 3 at Aurangabad, keeping in view the administrative
exigency and available vacancy positively which seems
to be feasible within the period of 3 months from the

date of this order.

(ii)) There shall be no order as to costs.

MEMBER (J)

0.A.NO.310-2020 (SB)-2022-HDD (Transfer)



